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PREFACE. 



FOR the original manufcript of the following Treatife by 
lord chief juftice Hale, on the jurifdidlion of the houfc 
'of lords or parliament, the editor is. indebted to the very 
obliging communication of a moft refpeAable gentleman {a) ; 
who is the prefent pofleflor of the chief juflice's paternal feat 
and eftate at Adderley, in Gloucefterfliire j and whofe lady not 
only is defcended from, but is fole heir at law to, the chief 
juftice. Nor is this the fingle favour, which has been conferred 
upon the editor by this gentleman : for through his indulgence 
the editor has long been in the pofTeflion and u&, of two other 
original manufcripts by lord chief juftice Hale having relation 
to the fame Aibje£t, and of his lordfliip's original manufcript 
collections concerning the rights and prerogatives of the king 
of England. What alfo greatly enhances the obligation of the 
editor in thefe refpe&s is, that, belides gratuitoufly permitting 
the jMiblication of the following Treatife, the fame liberal fpirit 
lias authorised the editor to publiih fuch of the original manu- 

ia) J^ha Blagdcn Hale^ efquirej late high iheriffibr the tQunQr of Gloucefter. 

b fcripts 
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fcripts before mentioned, as a very learned judge, with whom 
the editor has the honour of being acquainted^ fhall concur in 
thinking not unfit for the public eye. Having been thus con- 
ditionally furnifhed with one part of lord Hale's unpubliihed 
law-writings, and being the unqualified pofleilbr of other parts, 
the editor fometimes indulges himfelf in a hope, tliat he may 
finally be able to prefent the public with a complete edition of 
lord Hale's learned and impartial coUe6lioa on t3ie law of 
England ; except his common place book, which, under his 
laft will, is the property of the Society of Lincoln's Inn ; 
and alfo except fuch very unfiniftied pieces as cannot be pub- 
liihed confidently, either with juftioe to his fiu»e# ior widi 
propriety towards the public. 

k 

Jt is a long time fince this Treatise waa printed. Soiae p«- 
£k^ was certaioly propers and it was the wiih of tbe editor 
«Q write oae> as fuitable to the importance of ths TreatUe aa 
kis &^klk powers would allow* But hitherto he hi$ been prc^ 
wtnted fironi per forming this taik, foxnetioies by^ pcofeffiooal 
tvocationi* fanaetimei by ihc preflure of docneftic cares and 
vxxktm, ibroetkoes by broken or languid fpirits, and not ua^ 
6^ueotly by dsftruft of hiinielf. At leogth^ Jiowievcr, he 
feels iitch an averfenefs to fiirthier poftptining a puUicatton of 
^ Treatife^. aod fuch other reafons occur againft all fiorther 
poftponementt that he can fx> Longer avoid attempting a pre^i* 
fyx^e of ibme kind. Accordiiigly he will now make an elibrt 
to iiitri!>duoe his readers to the £)Uowing Treirtife, and to tlie 
progrefs of that judicature which is its chief iubjeft ; not ia-i^ 
deed under the expe6fcation of acquitting himfelf in any manner 
adeq^tte to £> high, compUeated^ and delicate a. topic, t)^ Ihe 

right 
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right to tlie fupreme jufifdiftion of the kingdom ; but yet with 
a hope, that even hia humble endeavours may throw fome light 
and be of fome fmall ufc j and with a reliance, that he "fhall 
experience a ftiare o£ that lenity of criticifm, which liberal 
minds rarely deny to thofe, who, confcious of great inferiority 
and imperfe£tion« folicit indulgence. 

Lord Hals's Trcatife, now publiflied, having immediate 
relation to the contr overfy heretofore cxifting between the lords 
and dxmnoDS^ about the judicature of parliament, more efpe* 
cially on pititims $c the lords^ it may be ufeful, in the firft 
place, to attempt ibnM account of the origin and progrefs of that 
€omrorcriy.*-^In the next place it will naturally occur to 
explain to the readers, hovr far the virritings of lord Hale, par^ 
ticularly the Treatife now publifhed, apply to that fubjed ; 
what Ihare he took in the controverfy ; what is the general 
tendency of his aptnfons \ and how far thole opinions have, or 
have not, pce?aikd> andaUb how far any point of hi« do^rioA 
Itiil f cmaiiis to be decided upoci« 



IBefoke entermg upon an accountof the controvert, between 

^e two houfes of the English parliament, about judicature^ 

>it may be fit to explain the Hmits^ within which the editor^ 

for the moft part, and as far as the complex natiu-e of that con^ 

Mwedj will permit, mean^ to confine himfelf. 

TH«*t are various kinds of judicature exercifable in parlia- 
a w nt^ ^' T he Io©ls have a judicafurt for their privileges ; and 

• b a lince 
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'fince the union have had a judicature for* controverted cle(9flor» 
of the fixteen peers for Scotland.— The comuions have a judi- 
cature for the privileges of their houfc, and alfo for detcnniiie* 
ing matters relative to the eleflion- of tlieir- members. — Ther^r 
is a judicature for impeachment: and under it, on the one 
hand, the commons, as the great reprefcntative inqueft of the 
nation, firft find the crime, and afterwards, afting as profe- 
cutors,. endeavour to fupport their finding befor,e the lords ; 
whilft,.on the other hand,., the lords exercife the funftion both 
of judge aadjury, in trial of the caufc and in deciding upon it*— 
Further, there is a judicature for the trials of peers, by the 
lords, in and out of parliament. — There is alfo a kind of judi- 
cature exercifed by the lords in parliament, over claims of 
peerage, and offices of honour,, under references from the 
crovm. 

But the narrative, the editor means to offer, is not with z 
particular view to thefe feveral kinds of judicature; for his 
objeft is chiefly applicable and reftridted to the controverfy 
between the two houfes of parliament, — about the exercife of an 
^r/g-m^/ jurifdicftion by the lords in civil caufes, — about the ex- 
ercife of an appellant j\xri£diQion by the lords in czufts of equity^ 
on a petition to themfelves, and not as upon a writ of error, but 
without commiffion or delegation of any kind fi-omthe crown,— 
about the claim to extend fuch original and appellant jurifdic- 
tion to all caufes, whether temporal or ecclefiaflical, maritime 
or njilitary, which the lords (hallpleafe to undertake,— about 
the claim to a jurifdiftion thus vaft and comprehenfive, under 
the fuppofition of a primitive and inherent right in the lords, 
attached to their order by the law and conftitution of the 

kingdom>-— 
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kingdom,— and about the exercife of fuch original and appel- 
lant jurifdiilion by the lords fingly, as being in themfelves, 
without any participation either of the king or the houfe of 
cominons, the fupreme and dernier refort. 

Such is the nature of the controverfy, to which lordHale'« 
following Treatife chiefly applies, and of which therefore it is 
now intended to give a general account* 

This great controverfy,. about original and appellant Judir- 
cature in parliament, did not regularly begin till fome few 
years after the reftoration. But feveral things, which connc<3r 
with and may illuftrate the fubjedt, and fome of which were 
not wholly unmixed with controverfy, occurred previoufly; 
and in refpeft of them it may be convenient to go back as 
far as the accefiion of James the Firft to the crown of Eng- 
land, and in jGbme degree to look, back evea to a flill earlier 
time. 

For about a century and a half before the acceflion of 
. James, there appears to have been little or no judicial bufi- 
nefs tranfadled in parliament, either on original caufes or in 
the way of appeal. The printed rolls of parliament begin 
with the fixth of Edward the Firft. From thence to the end of 
the reign of the fourth Henry, thofe rolls record a great variety 
•f judicial matters, civil as well as criminaL In the more 
early part of that period,^ there is a regular entry oi placita 
farliamentarta ; and fo great is the quantity of matter, that 
Mr. Ryley's printed book of pleadings in parliament, from 
an antient manufcript book of colleftions. in the Tower, 
makes a large volume, though h€ finiihes with, the fourteenth 

of 
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of Edward the Second; the colledtions in his appendix^ fome 
part of which is of* a later date, being mifcellaneous matter 
of another kind. Throughout the £zme period, the rolls of 
parliament, beiides having occafionally fuch pleadings, are 
full of petitions and writs of error and of other proceedings 
of a judicial nature. But after the reign of Henry the Fourth, 
though the old form of the king's appointing receivers and 
tryers or auditors of petitions at ihe beginning of every parlia- 
ment,which is traceable as far back as the thirty-third of Edward 
the Firft (^), and is ftill fcrupuloufly adhered to, was continued, 
and fo ever gave the opportunity of calling the judicature of 
parliament into uiikm ; jtt, in point of £si&, the exercife of 
jurifdiftion in parliament 'over caufcs, feems to have gradu- 
ally fallen into much di£nft. In the foltowing Treatife it is 
obfervable, that lord Hale, in his chapter (r) on theinffcinces 
trf writs and pcfitiorts of error, from the hcgtnnmg of Edward 
the Third till the firft of Henry the Seventh, concludes with 
a petition of error in the tenth of Henry the Sixth ; which 
at firft ftruck the editor as a want of finifti to the chapter, 
-and caufed a note {d) hinting as much ; but which he now 
inclines to impute, if not to a total want, yet at leaft to a 
paucity, of fubfequent cafes, or to an extreme difficulty of 
tracing them. It is obfervable alfo, that the report of the 
lords committees in 1791 on a late and memorable impeach^ 
ment, though fo very laborious an inveftigation was made 
upon the occafion, fcarce fupplies any matter concerning the 
Judicature of parliament between the acceflion of Henry the 

(J) Rot. Pari, 33. £• r. No. «. 

,(.i} ScetbtMMatthecDdgrCbipiXSUL 
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Fifth and that of James the Firfl: (e) ; the only criminal caufcfi, 
in parliament mentioned in that long interval, being the lady 
Abergavenny's cafe in the lo. and ii. Hen, 6. and the 
duke of Suffolk's cafe on impeachment by the commons in 
Ae twenty-eighth of the fame reign ; and the only civil caii- 
fes being Gunwardby's cafe in i. Hen, 5* Cateraiain's iii 
the fifUi of the fame reign, an order made by the lords 25- 
Feb. ^3. Eliz. for a /cire facias on a vfiit of error in a 
cafe not named, and a reference by the lords to the judges 
on a writ of error between Akerode and Walley in 27. Eliz, 
widi a fubfequent order for abating the writ in confequcnce 
of their report (y). Nor do the journals of the two houfes 
^pply anydiing further of confequence towards filling up 
this great chafin. In the journals of the lords, the only other 
inatter confifts, of a memorandum in the twenty-feventh oF 
Elizabeth as to the bringing in of the record by the chief 
juitice of the king's bench, concembg a writ of error accord^ 
ing U a bill preferred to the queen and fgned with her band 
for the fame {g) $ of affignment of errors andrererfal of judg- 
ment of the lords per consilium justiciariorum in the 
fame cafe ; and of the bringing in, by the chief juftice of the 
king^s bench in the thirty-firft of Elizabeth, of another writ of 
error, with the iill of the queen indorfed and the record in 
which the cwor was fuppofcd(i6). In thie journals of the 



{e) See page 91 zxA 92 of the Report of the Lords Committees 00 the State 
•f tke Impeachmmt agMiift Mr.ffaftifigs. 
(/) J(^- Dwi. P«oc. Ii. Fek wi 11. Mv. vj. £]]& aodibe JB.CL « D^. 

375- 
{g) Joum.Poin. Proc, 4. &2*Mac. 27* £Ji&. . 

ih) Joum* Pool. Proc. %^ Mar. 31 Elia;. 
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commons there is not anything in the leaft applicable* We 
muftnot, however, abfolutely conclude, that tliere was not 
any other exercilc of. judicature in parliament between the 
third of Henry the Fifth and the reign of James the Firft 
than what thus appears ; for there is great reafon to believe 
both the exifting rolls of parliament and the early journals 
of both houfes very incomplete ; and it is iwt improbable, 
but that Flourdew's^afe of error in parliament, which is in 
the Year-book of i . Hen. 7. fbl- 19, b. Q? ao. and which lord 
Hale (/) conjedtures to be the very fame cafe as that in Raftall's 
entries tith " Writ of Error in Parliament," may , be one 
inftance of the imperfection. All, therefore, which perhaps 
can be pioperly aflerted is, that from the third of Henry the 
Fifth to the acceffion of James the Firft, there appears to 
•have been little exercife of judicature in parliament civilly 
-or indeed criminally ; unlefs the cruel precedents of a<3:s of 
attainder without hearing the accufed, and the indulgent pre- 
cedents of adls of reflitution without afligmnent df errors, of 
both of which the number is gtta%, are iu to be confidered 
as judicial records. 

Even after the acceffion of James the Firft there is for 
many years a dearth of judicial proceedings in parliament; 
the firft iixteen .or feventcen years of his reign, in which 
time two parliaments, one of feven years and the other of 
one year, were holden^ not furnifliing any caufes civil or 
criminal ; except cafes of privilege ; and except that there is 
a reported cafe (i) of the eleventh and twelfth of James, in 

(f) See page 130 of the following Treatife. 

(i) Heydon v. Godfole and others, in a. Bulftn 159. and odier books. 
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IX 



wMcti a writ of eitof in parliament appears to h^ve been 
fact! otif oil a judgrtient of the king's bench, though there is 
net any mentioft of its being brought to a hearing. 

But Jameses third parliament, which met in January 
1620-1, and continued till February 162 1-2, was much occn* 
pied with \hc exercife of c:iiminal judicature 1 and fome 
things occurred material in the confideratiofi! of the appel- 
laflt }ttrifdi(ftidtt. The king had, in June 1614, diflblved his 
fecond parliament in great paffion : and immediately afterwards 
had imprlToned fome of the moft aftive members of the com« 
moiifr for their parliamentary conduct (/). One of the chief 

c reaibnS 



(t) TkU b& is mentioned in WiUm'» Life and Reign of Jacms tke Firft. But 
i% is doubMd in die PitfliaaMfttftrjr Hiftory* (S« Vol. v<k p. 305.) Howevtr 
il i» toncMrdl dni thero il «H any fuflkittit inaafon for the doubt The fiA 
i» rtketd Wtib grtat partiealarity in a Cuffidui HHAuftiriptf miided Imik$rPamilicu§^ 
hf Ait wiuflifit jodgft Sir Jamci Whitebckey wilo wag fiuhef of the famous Sir 
Bulftrodt W)iitdOelic,aod was membor of tile houfe of comnous ia James's tbird 
fknikaamtp and was himMf fiuniMned to iht council boanl fcr Ms seal agatnft 
i i hpo firi o h s at the ports without ibe conlent of parlianiait. This eursous maav- 
faips now belongs to the j«H%i's dtfcomlaAt licuMoantMcofenal Wlatelocke^ and 
idMiigb Us fcvdtfr an* that of his brocher-Ln-law MatiheM/ Lewis, ofq* the pre- 
ftat nader terotary at ^iMh> tbe writer of this pie&ct has baea long irt- 
Jiiged With tfao »fe of ik Tboiigh the book was pedkOUiy intended for ne* 
mOndi of himfelf and bmilf) yot the writer oten extends beyond diac Kne, and 
imsodusas atietddsss and fads^ veryiUuftrative of the bMory of James die Firft 
and of dK ibataaeit of die ftatefifien and great kwyers in that reign. The 
diflblMtion Of ktOg J^snos's founh parlhMieat is thus daTtribod in this valuable 
flAaAttficifpife 

« Ok Tuefitay tha 7th of Jano l4l4 tfa« partianiebt was difbired^ in ttet 
thsft all £ood f99t^ W«rs vsry kftry for tc. I tbidc k not fit 

to 
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reafoiis of. the dilTolution fccras to have, been, that the eom- 
mons were very flow in granting fupplies, but very eager t(Xt 
inveftigate and rcdrefs grievances, particularly the grievance o£ 

impofition&i 

•• to play- the part of a hiftbriographer about it; but Tpray God we never fee 
*< ihe like. On Wednefday following, in the morning, myfelf> Mr. Thomas 
« Crew, and others, that were afligned by the houfe of common* to-be agentai iitv 
(< the conference defired by the commons with the lords concerning impofitions,., 
** were called to the counciLtablc at Whitehall^ where having fevery one dcli^ 
«t vered what part he was afligned untoi,. we were all, coijimandcd to burn the. 
** notes, arguments, and colkftions, we had made for the preparing ourfelvcs. 
« to the conference. I brought mine to the clerk of the council Mr. Cotting- 
<* ham, the lame afternoon, being twenty-four fides in /olio written wiA my owa. 
« hand,,and faw them burnt. 

« The. parts were thus afligned. — ~^Siir Henry Mountagti, recorder of. 
« London and the king's feijeant^ was appointed to fliew the caufes, why 
•tt we defired' this conference. This fliould have been by itfelf, and die 
« conference at another time after. — Sir. Francis* Bacon was to have made the 
«« introduaion to the bufmefsy and fo fetthe ftatc of the quefl:ion. — Sir Edward 
« Sandys was to (hew,, that the king's impofing, without aflent of Parlia- 
.« ment, was contraryta the natural- frame and conftitution of the policy of the 
"kingdom, as that it was a right of majcfty and fovereiga power, which the 
M kings of. England could not exercife but in parliament; as that of.law-mak*- 
.<* Ingy naturalizing, ultima provocation and the like.— Mr. Thomas Crew lyas to . 
« fliew the reafon and judgment of the common, law of the land, that which is 
> inter frtwtumM conUntiofumy to be the fame.— I was appointed to fliew the 
." pradice of the ftate in the very pointy as being the heft evidence to fliew whe- 
^ ther it were a fovereignty belonging to the Tcing in parliament or out of parlia*» 
«* ment, and to me were afligned the reigns of E. i. £. 2. and E.. 3. the heat ol 
«* all the bufinefs.— The time from 50. E. J^ to jj. and 4. Philip and .Mary, . 
" during which time there was notan impofition.fet on but. by aflent ofpaiv 
« liament, was affigned to Thomas Wentworth, of Lincoln's Inn, and to J<An 
** Hoflcins, of the Middle Temple.— The time from 3. and 4. Philip and Mary 
«« to this prefent was affigned to Nicholas Hyde, of the Inner Temple.— There 
^ were appointed to anfwer objedions Mr* Jones^ Mr. Chibborn, and^ Mr» 

« HakewcH^ 
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Impofitions by the king at the ports ; for though at his acccflion 
he accepted a parliamentary grant of duties on exported and 

^ HakeweH) of Lincoln's Inn.— ^Sir Roger Owen was appointed to fheW) tbat 
^ no foreign ftate could or did &t on as the kings of England did.— rSir Dudley 
** Diggs was appointed to open the matter of inconvenience to the conunon 
^ profit of the kingdom. — Sir Samuel Sandys was to conclude the bufine(s. 

« Theiame Sthof June, after we had been with the lords, there were fcnt to 
■« the Tower four parliament men ; Sir Walter Chute, Mr. Chriftopher Nqjril 
•* younger fon to Lord Abergavenny, Mr. Wentworth, and Mr. Hoflcins. AH 
"« the whfle the Lords fat, the king was in the clerk of the council's chamber. I 
•« few him look through an open place in the hangings, about the bigneis of the 
'^.palm of one's hand, all the while the lords were in with us. 

« We were all fent out of the -chamber ; and then Mr. Wentworth and Mr. 
-<* Hofldns were fent for back into the chamber, and after fomeipeech unto them 
« by the Lords they were fent to the Tower. 

« Sir John Savil knight for Yorkfhire and Sir Edwyn Sandys were called be- 

« fore ^e lords and difmiffed upon bonds. So was Sir Edward Gyles, of Devon- 

« fliire,' and drverfe odiers, as Sir Roger Owen. There were diverfe put out of 

•« thecommiffion of the peace, as Sir John Savil, Sir Roger Owen, Sir Edward 

. ^ Philips, Mr. Kichcdas Hide, and others. 

« There were committed to the Tower Ihortly after the parliament. Sir Charles 
« Cornwallis and Dr. Sharpe archdeacon of Berks, for conferences laid to their 
« charge with Mr. Hofkins about parliament matters. 

•^ Thefe diings I would not medle with, but they happened where I was 
** an agent 

« In September 1614, Sir Edwarfl Philips, mailer of the roHs, died of an ague. 
•« He fell fick at Wanftcad in Effex, and came from thence to the rolls, and there 
« died : he was my very good friend. It is thought that grief he took at the 
•« king's difpleafore towards him for his fon's roughnefs in the parliament^ haftened 
-^ his deadly but I cannot think that a man can be fuch a mope." 

imported 
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Jbis predecefibts had time oux oi coixid ejojoyed duties of ibit 
kind under authority of parliament, he had not fcrupled to 
; €& a6 jfbG w»5 iinglf •UHnpietefft .tp im^c^ iiK;h idutk^ ^ iaA 
-ktr tnoK cSbSuaify laepipeirmg tkie ^vil, the <x)i»inof)s, alter 
being rrfdfed^ tronfcrence (^) by the lords on the proceedings , 
againft fuch impofitions, were going on rapidly with a bill 
to CQB^BKi ib iaxing the ports under the jqpIqut of prer oga- 
^ve {»n). -Haviag (fcllbWed hisfecond partianrtent in fomuch ill 

bumourji 

(m) ?ec I. Jam. c. 33. in vol. Li. of RaftalPs Statutes. 

(«) Journ. Dom. Proc. 12 May 16 14, there is an abbreviated account of the 
* yq p or t bf ^ftc ^oomtrrittec forarranging a conference with die'lords on'impdritionl. 
TEt.isiJDt in 'fenwTefpcfts fo comjilete as the*ftatenicnt in judge Whitdlockc's 
Hber FamilicuSy but is well worth *confulting. The declining <rf the propofed 
Gpnfcrence appeacs in Joum. Cooim. 26 May j6x4,«nd Joucn*JDjm*J>K)(^ for 
the fame day. It appears, that th^ lords had previoufly cequiredthe qpji)ioi)s^of 
i9ie judges on the legality jof impofitions by |he Juii^g, and tbat.thay had defil^iito. 
be excuCbd fromjanfwezingiextcajudicial^. Journ. Dom.Pcoc. ^M^ X^l^ 

{nn) Impofitions by the king at theipofte'hAd4>cen^ Several -ttmes-attacfced -by Ae 
commons in the reign of James as a grievance. More .particularly in iblS^ the 
xxjmmons, vfter an inv^igathn of ihe public records^ ^d a .folen\n hearing of 
■ aiguin e nte , - c ob Al em n ed them, and voted a petition of jgrievanoes, jn which fuch 
impofitions were made the 'fifft article 6f*compIaints and afterwards, in the 
fame year, the commons had paiTed a bill againft .them. See Jourii. Xfimm. 
Ti Apr. and ro Way -1606. 19. "Nov. 1606. 3, 4, lo. n. and 17. Ju^ ifiio. 
But no flatutc expreffly and by name declaring fuch impofitions illegal was paffed 
till 1640. See u. Siaie Tri. 29* Whatjgceitt ijribfti^y\W4s.«»fiidin:t||e ^ 
of records during the pendcncy^of the 4)ueftiofi .t>o i^pafitiAn^ Ikg^ kNIg.^'the 
j)orts before the commons in 1610 and lAl^t^ ftdkingly .a[}{KacSv/Frcip a^^cious 
snanufcript volume, which now belongs to the wrijSr jQf ^this^{KsAM^»«hMC(£9r« 
merly belonged to Sir Nicholas Hyde, who in 16.14 ^^^ Me^f tfae jiifipiWrs 
appointed by the commons to manage the intended conference with the lords on 

impofiuons^ , 
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lumifii^y fames ftrove to C9JGef 401 his i^^nmeiit ^without 
any p^iiiamctfMt. Aoeordingiy £x ye^u {)afied v;itlK>ut tb^ 
le^flatoipe ianunooed. Sut during that interval 4liere accu-i 
«udftt^ a^'ireat addil^4:o «^e grievances before complained 
of. More .e^eciiAly it appears -diat the grievance of mono- 
poly and other oppreflive patents had ar,ifen to a v^ bright 5 
and that grofs corruption hajd even fouad its way into o,ne of 
the great courts of Weflminfter hall. I^i fuch a fitu^tion qf 
thirgs it was not very defirablc to the king ,or l\ls .nwftifltecs 
to affemble parliament. But the king's wants cou^^ ^o lon-^ 
^t,r be adequately fupplied through t^ie medium .eit^r of 
diredl illegal taxation by ingipcfition^i -or of i^dirq^l Jeyies Ijy 
bepcvolences, forced logins, a^d the variQus devices of ,maaQ- 
poly and .otjbijer Patents of the ^regular ki?id ; ji^d from ^tj^ 
lofs of great part of his Jier^^t;^!^ dop^niqns ^o )^^ ilwg>s 
fon-in-law, the eleiSor palatine, and from the abfolute necef- 
-fi^ wf a^iskvAariAg /9TOB .fcajd ,af iicdiief Xo the aif&irfi .of the 
■jpri«*iwaj^> ^«re ^#s ^o^n^media^ wgency for paciiameu- 
,rj(ary .4tPj^i^^. T^ii^ i^r^pi kf ^i« owci Jaecefikies ^a^d thofe 
t^ ^ ,f^r5^rj««r, Jwmts AjSQCd^lod Jiis iburth p^liament.. 
^^ >u|HJt|r iiidb |C|K$Uffi^ft]>c»s :be qpuid not .well avoid, 4n 
:^^¥R^ di^r^K^ »n^ci|ia((ing iChe .favedtie^ ^vhich -were Jikely 
t^ b? ik^i^efl iOo ioBxe ^ deaft of Aiok. deeply €Q9Gei;B^ in 

itWWfitiwiS Aitt jfrJbcijyxHiJ i>f X^ -Firft was made ehief juftice of the 

king's bench. The chief article in the volume is a coUeSion of records con- 
cerning impc^tions, beginning 16. Hen. j. and ending i. -Eliz. it .probably, 
i0aS||uoop7^<4te ^esy^^coiMii^ made ^or the ufe of the houTe of commons ^at 
4|e<tn^(af^ihe dgfeufioa. '(F4ie volume contains many other valuable coUe^jons 
^•Ae . ^ i wn o at t ry ^aiid > kgal ' kunily -foma cf wUdi aire uiiderfto(xi JU> ^be in Sir 
Nicholas Hyde's owa hand writing. 

the- 
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the current oppreflions and corruptions. Accordingly luii 
opening fpeech to the parliament (o) not only ftatcd the main 
caufe of his wants to be the ill governnient of fome he had 
trufted {oo)f but hinted at the poflibility of fomething amifi 
even amongft: thofe he had chofen to adminifter juftice. 

The refult was an immediate inveftigationhy the commons^ 
and thus the criminal judicature of parliament, fo long dormant^ 
was recalled into activity ; as appears more particularly, by the 
feveral proceedings, againft lord chancellor Bacon and fir John 
Bennet judge of the prerogative court, for judicial corrup- 
tions ; againft Field, hiftiop of LlandafF, for brocage in bribing 
lord Bacon ; and againil fir Giles Mompeflbn, fir Franci? 
Michell, and others, for oppreflions under patents of various 
^efcriptions ; and alfo againft fir Henry Yelverton^ for mifcon- 
duft in the t)ffice of attorney gcneraL 

But upon thefe criminal profecutions, in the third par- 
liament of the firft James, there was nothing of controverfy 
about judicature between the two houfes ; for except in 
fir Henry Yelvserton's cafe (which frcnn beginning to end was 
a jumble of profecutions; and having been firft carried on in 
the ftar-chamber and then in the houfe of lords, and there 
hegixming for mifdemeanor of office, and after fentence for 
other offences under colour of privilege, ending in compro- 
mifes, thus becomes fo complicated and irregular, as to be almoft 

(i?) 5. Pari. Hift. 311. 

{00) This feems to have been, in (bme degree, aimed at James's diigraced 
£ivourite Carr earl of Somerfet. As tothe fucceeding favourite ViUiers, marquis 
of Buckingham, he was at this time in high poweri and indeed fo continued till 
the cataftrophe of his death in the next reign, 

unintelligible) 
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imintelligible) the conunons accuicd and the lords tried and 
adjudged : and though both houfes aited with the irregularities 
and informalities to be expeded from pcrfons fo long out of the 
habit of fuch proceedings, yet neither houfe fcemed to. be under 
difficulty as to the part which belonged to itfelf> where the 
commons proceeded by impeachments.. Therefore little more 
can be thence coUeifted for the purpofe of the controverfy^. 
which at a fubfcquent period arofe about original and appel^ 
lantjurifdidlion, than that fuch proceedings had the effect of 
attradting the attention, both of the lords andconmions>^ to the 
nature of judicature in parliament ;^ and that the former, find^ 
ing themfelves confeiTedly the. judges on impeachments by the 
conunons,. were afterwards niore eafily. induced to attribute 
the judicature of parliament to themfelves in other cafes. It 
is indeed one thing,, on the part of the lords^ to adjudge, where 
the commons are. parties as profecutors and fo call upon the 
lords to be the judges, and where numerous antient precedents . 
of the moft unequivocal kind and the very nature of the 
proceeding concur to give the, judgment to the lords ; and 
it is another thing^^ on their part^ fb to adjudge, where thp 
commons are not parties or aflenters in any way, and where 
the lords- become judges by their own a(Sb in receiving- pe- 
titions of appeal, or otherwife, from the king's fubjedtv% 
without any the leaft participation either of the king or the 
commons, and where perhaps antient precedents may be 
wanting. But it belongs to the infirmity of human nature to 
love power ; and therefore it is not very wonderful, that fuch a 
difcrimination between jurifdiftion on impeachment, and 
jurifdidlion on petitions of appeal or private petitions of any 
kind, fliould.notbc anxioully explored by thofe whofej^udica- 
.tare it tended to limit. 

One 



Cftti cnm^ia) cafe howetftr^ ftot ^dt fldve#t4d toy did 
dceitr iii this parliament of Jitnes, Wifb <fi#^ilifkR;<:e& afid 
a r*fo1« pCfcttlia#Jy calc«jfetfed fo ififphi ^ flic IW^ \tWll 
high tiotiom of their ju<iieafiv6 po^er.- Th6 OfatRrie of 
the feaie is to/ thlS «flfi«a.-^Mf. EdWafd Floyd {p)f it R6* 
thAn fcdihoflic barfi^er,- arid a pfif^tr iii tim Fleet, hiid 
uttered ioMe' indebeHI aiid fpiteAil ej^ptfenk)!!^ ifainft kifi^ 
JiThi^'s ohljr fufVi^ing daughter imJ her htiAaiid the eleflof 
paktift€, both of WhdM hJtd tSken rel^ge Wi EngkuA ahd 
♦^ere eKt?6itie>Jr |)fe|itila^i Tke feoiilifeoris,- Jfi fhe f 4|e of sJeal 
fbf |>rete{liiHti(h), M^f tobM §3gui^ti<:« of Ihe fliafle^- thotigh 
tUitiy flSf a «fe of firiVlfcge j ahd^ is their eufldtti Is, eX* 
Miiinfed WUnefles Without oafhi aiid hk^hig heard flctyA iii 
His defijace, feftteficfed Hlfh W a V*ry liarffi aftt! Ihfafncms 
frtjftifhm^ht {^): At this afinfHpitibn tJf cfirtilffal jtififclidien bjr 
the coftiriloiisi ih 4 fc^lfe cledfty foftlgW to fheh- pritilegts, 
bbfh fbt king irid lottfe iihtftediafely beftfrted thertlftlves. 
The ^efy day after the ifentehce (>•), the klftg, by his chatitellol- 
of thfe exchequer j ^ti^Alohed the poWer of flie hbiik of 
u;^>iilMdiis to ^xeihih^ aiid punilh oStfictsi and feht id tht 

(P) Cbriceming Fleyd's cafej fete ^ tWo vdhufles df ftroceed; ami Deb.of CeJHlth. 
:m i6^ md i62t, the 5th vol. of ParL Hifti itti d« JoUrtuds Of ^ C<SiQMeb» 
.ifbr April and May i62i> and the Journak ef the Loids far May in A« hme 
year. 

(^) TKi ptihifinH&t Was pillory t\lHcr, vfi^ the additbrtaldtgi^tionof Fby<}'s 
ridng backVraitl dn d horfe and having the horfe^s tail iA Ms h^d^ and With a 
fine of loool. Journ. Gomm. 2d May 1621. For the form ef Uie judgmait at 
■length fee Journ. Cdnun. 4di May in die taaxi year. 

(r) |d Mljr, i6Jtl. 
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commons the rolj of parliament of the i , He». +• (/) i by 

which the then houfe of commons thcmfelvcs arc ll««d to 

have reprefcnted the judgmcntg of the parliament to belong 

only to the king and the lords i and upon which the aflerters of 

both the original and appellant jurifdi^ion for the lords hare 

ever fince laid a peculiar ftrefs* Almoft immediately after 

this (/)i the brds, noticing what had been done by the com-. 

mons againft Floyd, and their entering their judgment as an 

a£t with themfelves^ and that this trenched deep into the 

privileges of the lords, becaufe, as their journal exprefles it, 

nil judgments do properly and only belongs unto them, re^ 

folved not to fuffcr anything to pafs, which might prejudice 

their right in point of judicature ; and fent a meifage to the 

commons with proposal of conference to accommodate the 

buiinefs^ Upon having the regiUdrity of their po<?eeding 

thus doubly a^ailed^ the comtaom were apparently under a 

difficulty ; and it is curious to read» m their printed journal, 

the ihort notes of the palliating argui)Knts» which imme^ 

diately came from the great lawy^s and other leading mem** 

ber$» both oa r^cipt of the king's mei&gie and of that of 

the lords* Sir Edward Coke (who tc appears hdw«yer Was 

f)ot prefeot when the ciommons fi^atejKcd Floyd) aind ether 

eminent members, were indeed too £harp fighted to be blind, 

cither to the obfervatioofi to whioh ^ parliament ^11 of 

Henry the Fourth* wsl$ OffCBf or (o the incoofiftency o/ iti 

language* iaattribotixig judpiMint to the king and bris jointly^ 

with the bmguage of tbti Itrck in ^ttriboting jad^fi^nC to 

(j) Rot. Pari. I. f!€«. 4. it 79. 

if) Jottm. Xytsttx. l^roc. ^R iAxf 162 !• 

d themf elves 
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tietnfehes only. But however pofliWe it might be to flie\T 
their fight of being parties in ibme way orodier to the judge- 
ments of parliament, and whatever might be the weight of 
antient precedents agaiujH the exclufion of the commons ih 
tliis refpedtj, it was too arduous to undertake fliewing, that 
thehoufe of commons iingly had complete juriiSiaiion over 
an offence uncomieAed with their privileges ; and without going 
that length, it was impoflibleto juftify their judgment againft 
Floyd, Above too, in this inftance, the littlenefer orperievcring 
in grois error, they, after fome hefitation («), adopted an expe- 
dient well calculated to fecure a retreat from tlieir precipitate . 
encroachment^ without the leaft iacrifice of their real rights and 
: powers : for at length the commons,, on the one hand, con- 
ceded> that out of their zeal they had fentenced Floyd*, and that 
they would leave him to the lords ; but, on the other hand,, 
guarded againil inferring too much, by a proteflation, that their 
proceedings againft Floyd ihould not be ufed ** as a precedent 
.** to the enlarging or diminishing the lawful rights andprivi- 
" leges of cither houfe, but that the rights and privileges of 
** both boufes ihould remain in the felf fame ilatc and plight 
<< as before (w)." Upon thefe terms the difference betwcea 
the houfe of commcms, with the king and the lords, was ac- 
cordingly clofed. Afterwards Floyd was cfiarged by the 
attorney general before the lords ; and the very fatiie day the 
cafe terminated with their formal fentence of punifhment 
againft him ; but this was txy cruelly exceffive, and fo coarfely 
ignominious, as to. be a ftain to the t^e in which it was. 

(ft) Journ. Comm. 3, 4, 5. 7, 8. 1 1, 12 May x6zx« 

(w) Journ. Dom..Proc. ixMay i6a&i and Journ*. Comou of- fame date, and* 
14 May following^ 
k pronounced. 
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pronounced. Not content with the harflinefs, witli which 
die fentence of the commons was fo replete, the lords fulv 
ftituted one, infliftingj not only a difgufting aggre^te of igno- 
piiny, difability, corporal puniftiment, aixi pecuniary muldt, 
but a palpable excefs of each (x). Thus the firft fruits of vidbry 
by the lords, over an encroachment of the commons, were 
fuch an intemperate ufe of judicial power, as tended to bring 
both houfes into vaft difrepute. Thus, alfo, out of the 
relinquifliment of an unconftitutional affumption of power by 
the commons, there feems to have grown an affumption, fome- 
what iimilar, by the lords 5 unlefs indeed what paflfed in the 
commons is to be deemed equivalent to an impeachment: 
for, as on the one hand, the commons have not a judicative 
power over mifdemeanors, not being within privilege, and not 
proceeded againft by bill ; fo, on the other hand, impeach- 
ment, or fomething tantamount, of the commons, muft, it is 
prefumcd, be confidered as effential to found the judicature of 
the lords' in fuch cafes^ However, when we look to this very 
exceptionable proceeding, we ought to recoUedl the boifterous 
rage of the time againft Roman catholics, and the prevailing zeal 
for the eledlrefs palatine and her hufband, as vidlims in the 
caufe of proteftantifm ; and thence it may be fuppofed, that 

{x) The fubftancc of the fentence was, I. That he fliouldbe incapaUe of bearing 
arms as a gentleman, and be held an infamous perfon, and his teftimony not taken 
in any court fir caufe : ^. That he fhould be pilloried, with the addition of being 
carried on horfeback with bis face to the horfe's tail and widi the tail in his hand^ 
and papers on his head and breaft declaring his oiFence ; and with the addition of 
being branded with a K in his forehead : 3. That he ihould be pilloried a fecond 
dme, with the addition of whipping at the cart's-tail : 4. That be fhould be fined 
5000L to the king : 5. That he fhould be imprifoned in Newgate during his life. 
Joum. Dom. Proc. 26 May 1621. 

d 2 tlic 
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the exccfi, into which the lords were precipitated^ was partly 
% facrifice to the popukf fptrit of the moment. It is alio a 
juilice due to the lords to add, that they feem to have alraod 
immediately repented of going ftich lengths againft Floyd in 
point of puniihment, and to have felt a confcioufnefs of pre- 
cipitancy ; for four days after the fcntcnce, they not only fuf- 
pended the whipping part and all belonging to it -, but nude 
an order to prevent in future giving inunediate judgment in 
cafe of cenfure beyond impriibnment, and for that purpofe 
dlre<aed poftponement till another day's fitting for confidcr* 
ation (/). Nor, even upon the worft view of this cafe of 
Floyd, ought we to fuffcr our minds to be carried into pre- 
judice againft the conftitutional power of the houfe of lords* 
Should abufe of political power, by the pofTelTors for the time^ 
be taken for proof of its not being entrufted, or as a reafon 
for changing the ftcufture of government ; in the one cafe 
there cannot be fuch a thing as conftitutional powes , and in the 
other no conftitution can be permanent : hecaufc it is not 
pofiihle ever fo^o frame any government, as wholly to exempt 
political power from abufe in the exercife. This length of 
ftatement and obfcrvation, in refpe<ft to a cafe merely of exercife 
of original jurifdiftion in parliament over mifdemcanors, may 
perhaps appear too great for the prefent purpofe, which has 
chiefly in view the controverfy between the two houfes about 
appellant and other jurifdidion upon petition to the lords. But 
the cafe of Mr. Floyd is fomuetiities looloed up to, as if it was 
deciftve of the general poiitf of judicature againft: the coim»on& 
and in favour of the lords ; and as if by it the commons had re- 
nounced aU pretenfioi} to any ftiare of the judicature of par- 

(y) Journ. Dom. Proc. 30 Maf X;6aiv 

!iament 
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fkment bfcyond the power of impeaching and vindication of 
their own privileges (2;). Therefore it becomes material to 
know enough of tlic cafe of Floyd to ascertain, what was 
the nature of the fctraftion of the commons; and how far it 
can be juftly applied to zfk& their j^udicial pretenfions : and 
this it is hoped will be accepted as a fufficient apology for fo 
long dwelling upon a fingle cafe (a). 

(z) 5. Pari. Hift. 435. 

(a) In the Appendix to the two volumes of Proceed, and Deb. of Comm. in 
1620 and 1621, diere is a reference to No. 6274 of the Haileian MSS. as con* 
taining a coU^61ien of the proceedings in Floyd's cafe by Sir Harbottle Grimftone ', 
and it is there ftated, that Mr. Harley, afterwards Earl of Oxford and Lord Trea^ 
furer> has written, in the iirft page of the manufcripts, the two following cenfiires. 

« AT THE TOP OF THE TITtr. 

** The following colleiftion is an inftance, how far a zeal againft popery, and for 
*' one branch of the royal family, which was flippofed to be neglected by king 
<* James, and confequendy in oppoiition to him, will carry people againft juftice 
'^ and common humanity. R. H. July 14, 1704.'' 

« AT THE EOTTOM. 

^ For the honour of Engliflimen, and indeed of human nature, it were to be 
'^ boped, thefe debates were not truly taken ; there being fo many motions con«» 
^ trary to the laws of the land, the laws of parliament and public jufticcj 
'* July i4> 17^2. Ho. HAHtEv:*' 

Lord Treafurer Oxford was eminent for his parliamentary knowledge. Such -^ 
oeofure from him| therefore, teDs with peculiar ftrength. 

But however open ta animadvcrfion the Judicative proceedings In the parlia- 
ment of the eighteenth of James may have fuice appeared, thofe, from whom the 
judgments of puniihment came, did not a£t, as if they wtihed to extinguiih the 
remembrance of any part. On the contrary we find, that a roll of the feveiui 
criminal judgn^nts paiTed in this parliament was framed with great ^tkulaiity ; 

anJk 
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In rcfpeft to civil judicature during James's fourth 
parliament, thert occurs one cafe, in which the lords appear 
without fcruplc to have exercifed an original jiurKdiC^ion inde- 
pendent both of the king and the commons : for, on the 
petition of a Mr. Cunningham, complaining of the detainer 
from him by the Mufcovy company of a debt of feveral hun- 
dred pounds, the lords took cognizance of the matter, and 
made an order, as if they were competent to adminifter civil 
juilice in the firftinllance : and there are two or three other cafes, 
in which tlie lords not only were petitioned, but- made order? 
like perfons poffefling fuch an original jurifdidion (^). — But 
the chief civil cafe, deferving attention, is the proceeding; 
upon the petition of Sir John Bourchier knight, againft certain 

Oiid it is now to be focii amongft the records in the Rolls Chapel. The title of 
this record is, Rotulus JucUciorum redditcrum in Parliamento tent, apud Wejim. 
triceftmo Die *Januarii Anno decimo o^avo Regni Regis yacobi. The roll is very 
long, explaining both the nature of the charges and the fubftance of the evidence 
with ftilnefs. It contains the feveral cafes of Sir Giles Mompefibn, Sir Francis 
Michel!, Lord chancellor Bacon, Dr. Field bifhop of LandaiF, and Mr. Floyd* 
Againft each of the three former, there is a judgment by the lords on attendance 
of the commons and demand of judgment by their fpeaker. Againft biihop 
Field, the fentencc of the lords was a mere reference of him to the archbi(hop of 
Canterbury for admonition before the bifliops and clergy in convocation. Thq 
judgment againft Floyd recites the proteftation of the commons for faving their 
rights and privileges. The roll concludes v/ith tlie fentencc in Floyd's cafe, and 
is fubfcribed by H. Elfynge as clerk in parliament. This roll, confidered as an 
iDuftration of the parliamentary hiftory of the time, deiierves to be publiftied. In 
the title to the printed ftatutes of i8. Jam. it is erroneoufly referred to as a private 
a£l of parliament. For infpeflion of this curious roll the writer of this pre&ce is 
indebted to the gratuitous polltenefs of John Kipling Efquire clerk of the record^ 
in tlK Rolls chapel. 

{h) See the cafe of Lord Morley's tenants and the cafe of Sir John Bennett 
junior Journ. Dom, Proc. i. June 1621^ ^ 

orders 
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orders made by the Lord keeper Williams In crofs fuits be- 
tween {Al?) Sir John Bourchier and John Mompeffon and 
others. The petition was prefented by Lord Sheffield. It 
■ftatcd the fuits to be about a leafe for years. It alledged, that 
the hearing was appointed for the fifth of November ; that 
the lord keeper, haftening the firft of the orders by reafon of 
the day, made the fame greatly to Sir John's prejudice ; that he 
had petitioned the lord keeper for a further hearing to have thp 
reading of proofs, which the (liortnefs of the time and fud- 
denncfs of tlie order had prevented ; and that tlie lord keeper 
denied a further hearings but allowed an appeal to the lords. 
After dating a confequential order made againft Sir John to 
pay a (um of money, and complaining of that alfo, the petition 
^concluded with exprefs words of appeal to the lordsy defiring,. 
that they would, as well for jujiice fake and for the future good 
(f others as the petitioner's relief be pleafed to hear and adjudge 
the cafe » Upon reading of this petition the lord keeper de- 
clared the reafons of his decree, anci denied the alledged pre- 
cipitancy, and moved the lords to coniider whether the petition 
fliould be admitted. The lords immediately went into a 
committee for the fake of more free difcufHoa : and the houie 
being refumed an order was made, that the lords committees' 
for privileges fhould confider, whether the petition w^as " a 
•* formal appeal for matter of juftice or no ;'^ and that the 
judges fhould attend : and on a iiibfequent day Sir John wa9 
alfo ordered to attend a comnGuttee^ A week after this reference: 
the archbiftiop of Canterbury,, who was the firft of the com- 
mittee, reported to the houfe ^ that diverfe lords of their fub- 

\M) Jbum. Dom. Ppoc. 3, & la ii. & \% Dec. 1621. 
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** committee, appointed to fearch fpr precedents, caiwot findf 
*^ that the word a/fpeal is ufual in any petition for any nMtter 
*' to be brought in hither. But they find, that all matters 
*' complained of here were by petitions only, f&e mtient 
** accujlomedform thereof being to the king and bis great coun-^ 
^^ cil\ and that they cannot find but onl)- one precedent of 
*' this nature, which was a complaint by petition againft 
*' Michael de la Pole lord chancellor for matter of corrupt 
** tion (c)/' The lords in a conunittcc then examined Sir John 

Bourchier 

(f) The record of the cafe is at length in the Rot. Par!. 7. R, 2. par. 2. n. 11, 
to 16. The record literally triinflated from the French begins thus, " Ons 
^ Jdm Cavendifhe of London fifliinonger complains in this parliament, firfi bc^ 
^fore the c^mmm of England in their ajfembly in prefence of fome prelates 
** and lords there being, and afterwards before all the prelates and lords being in 
^ this parliaixient," At the commencement of his complaint he prays, that ^ for 
**• God the lords would make fure- and haftj provifion for iafety of his life, and 
^ that he (bould have furety of peace of thole of whom he llv)uld make hb 
^< complaint : and efpeciaUy he demands furety of the peace of Sir Michael De 
^ la Pol^ chancellor of England ; and this requcft was granted to him. And 
^ upon this, by command of the lords aforelaid, the £iid Sir Michael then preient 
^ there found mainprise for him and all his to carry good peace towards the (aid 
** John, to wit, the Earl of Stafford and the Earl of Salifliury." After this n^ 
trodudion the complaint of Cavendifii follows at length. It is not fo exprefled, 
as clearly to ihew, w^iether it was meant tp be addrefled to both lords and com^ 
mons or to the lords only; but it feen>$ rather to point at both ; for where k 
refers to thoie who are to adjudge the matter^ the phrafe is *^ U jugm vmts 
^^ Messrs," which word Messrs may mean commons as well as the lords.-*— 
The complaint was, that Cavendilbe had fued in the laft parliament by a bill 
againft Maniidd and two others for reftitution of merchandife of great value 
loft at fea by tiieir de&itlt, iidiilft they had the (afeguard of the fea againft all 
enemies ; that his bill wa$ endorfed in the iame padiamcRt^ and referred to die 
<hancery to difcufs and determine the matter according to law and reafon ; that 
he hadconveriation and treaty with a clerk and fi^niliar of the chancellor by name 
John Otere ; that Otcre bad promiicd, for ^40. for his lord and £^^ for his own 

ufe^ 
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Bourchief and various other perfons as to the allcdgcd pre-, 
cipitancy of the hearing ; and finding the charge, of precipi* 

c tancy 

"'■•'■<. • . ..• 

uky he Cavendifhe ihould be well and gracioufly aided by Otere's lord and him 
without any difficulty. ^' It next ftated, that he Cavendifbe promifed to pay accord* 
ingly, and gave obligation ; that he afterwards delivered to Otere fturgeon and 
other fifh to the value of ^-9. at the houfe and for the ufe of the chancellor in 
part payment of the ^40* 10 him, and alfo delivered fcarlet cloth which cofl: 
about 32s. to Otere, in pajr^ of the £^, promifed to him : but that though he 
Cavendiflie had done and promifed fo much, yet he found not aid, favor or fuc* 
cour from the chancellor, but bad been and ftill was delayed and could not have 
jufttce before him notwithftanding purfuit of the bufmefs from one day to an- 
other and from term to term* Next Cavqidifbe by his complaint affirmed on 
his word, diat he had gr^t'fufpicioa; becaufe .Qtere had feveral times told him, 
that' he Otere could have received a greater fum of Cavendifhe's adverfaries ; and 
becaufe whenever he went to the houfe of the chancellor, he found his adverfaries 
there before him. But whether the chancellor ought to be reputed conuiant of 
the afiair thus related, Cavendifbe iaid God knew, but they (vous Messrs) 
would judge. The complaint added, that true it was, th^ the chancellor had 
paid him Cavendiflie for his fifli, and thereupon broken the ol)ligation : but whe* 
ther the chancellor had done this from law and confcience or to avoid /lander and 
reproach, he Cavendifbe would not fay, but they (vous Messrjs) will judge, 
Cavendiflie concluded his complaint with faying further for certain, that for the 
fcarlet doth he was not yet paid. The anfwer of the chancellor to this being 

tranflated from the French begins^ thus. *^ And , upon this the faid chancellor 
* lirft befon the prelates and lords in parliament, and fecondly before the lords and 
^ COMMONS anfwers and fays, that of this affair and all this matter he is inno- 
•* cent in every degree." What follows confifls of two parts. In the firfl he 
defended himfelf againft the delay: In the fecond againft the corruption: and ijt 
muft be confiHTed, that in both he feems to have explained the matt^:- in a very 
(atis(a£tory manner. The proofs alfo, that he was not privy to the tranf- 
adions between Cavendifbe and Otere, were fo clear, as to induce Cavendifbe to 
difiivow the part of the accufotion relative to the chancellor. * In this flate of 
Ae bufinefs the chancellor prayed the lords to have Cavendifbe arrefled, till he 
ihould find bail to attend, what fhould be adjudged againft him for the flandfeh-* 
This requefl was granted j and it was commanded by the lords that both Ca- 
vendiflie 
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fttftCy ftfid not htariftg proeft, not ftppomd by cvidwcr, tfie 
Iftrds all tu:qtiittcd the lord kteper of it, and agreed to ccn- 
fare Sir John Bourchier for the imputation ; and on the day 

%eAdilhe fahd the ehaneellor's ele;rk (hduld be arrefted^ and dik was denfe aecord»» 
itiglf . But Cavendiflie was afterwards fet at large by the mliiipriie of tira pcr«- 
ions, who were bouiid body for body to have him from one day to another before 
Ihe tdrdfot before Whatever judges (hould be affigned. AfWrwards alfo^ becaule* 
parliament was tiear its end, and *« the hrJs wttt fo greatly occupied then about 
^ other great bufinefs of the realm, the Affair was committed eo the king's jufticea- 
^ te hear and determine it finally, as well for our krd the king» as for the pautiet^ 
** aocOrdiMg to the laWytf 1 9ie brdidfparliamtia might bav$ dme^ if the compkint bad 
^ han tteiOid farihtr in thtir prifeni^ and in. tbifitmi farUamiHU'* ^-^.--^ Aftet 
this tihere fc^ows the Latin record of the trial and comridion of Carendifllc 
before CommiffionekB of oyer and termixaep ibr defaming Ae chancelldr in the 
^parliament of 7. R. a. and (t is obfervahle^ that this Latin record ftates Cayea-^ 
difhe to hare complained in forHmuHto pr^tdi&Cy vidtlicit^ €§ram'CQMUJ3Hi^ 
^ATB ngni Anglim trntgngatd^ et fffimodMmtnwn MAaKATJWUs ^'^j/Sbai repU 
in e^dem parlianuntd. The charge againft Cavendiflie feems lo have beeo^founded 
on the ftatute of 3s. £• 3. di. ^ for punifluiig him,, wbo proves not his fug<» 
geftion nnde to the king; and what appears fingular^ who proficcuted is not 
mentioned Cavendiflie pleaded^dat he had not feid or ofteied any thing againfl: 
the diancellor but only ag^unft his clerk Otere. The judgment convided 
Cavendiflie of the defamation charged^ and awarded 1000 marks to die diancellor 
for his damages^ and committed Cavendiflie till he fliould pay that ium and alich 
a fine to the king* 

The preceding cafe is thus futed with particularity, chiefly ta enable the- 
learned reader to judge, how far the commons fliouH be conftrued to have had a 
fliore in die hearing of Cavendifh's accuiarion in parliament,, and how fat die lords 
aded finglv ; and whether alio the cafe can in any degree be properly confidered 
as a precedent applicable for the appellant jurifdidUon c^ die lords over equity,*, 
er evea for their yiZr exercife of an original judicature in parliament. 

See Airdier lord Hale's fliort nodce of diis cafe of Cavendifli, fo far as itktes 
I9 his being puniibed for defamatioa of tbe lord diancdlor, in p. 97 of the fot- 
kvix^ tteai(ife« 

following 
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ibllowingthe lords ordered, that he ihould acknowledge his 
fault and be imprifoned, but on the interce(fion of the lord 
keeper the imprifonment was remitted; and fo the bufinefs 
ended with Sir John's making a fblemn acknowledgement 
of his fault in the form prescribed to him by the houfe. 
Upon this cafe Lord Hale, in the following treatife (rr), 
juftly obferves, that the lords examined the allegation of not 
hearing the proofs, but would not proceed to hear the merits^ 
as the petition prayed. It ihould feem therefore, that, in 
December 1621, notwithftanding the recent invefligatipn by 
Mr. Selden and other gentlemen employed by the lords to 
collet and digeft the records about judicature in parliament, 
which {hall be prefently noticed in a piore paiticular mant- 
aer, and notwithftanding the refearcfaes af a cooiixuttee ef 
lords aflifted by die judges £br precedentt iA tfee parricwiaf 
cafe of a petition of appeal, there was at leaft fiseminglf a 
declioiag by th( houie of lords to exerciie appellant jurifiiie-* 
lion i:^tx decrees in equity on a meps petition (bo themielyef « 
It fsism alio, aj5 if the lords then difcemed liie differeiieA 
between eicerctfing a general appeilaat jurifdiAieo orer fuifit 
in •qviqr vnder a claim of an authority inherent ta their 
order> aad ewmiidg appellant juri£iiftion over fuits fX law 
under the &odiim and delegation of a writ of error iiTucd 
hj tht crown, and fo expneflibd as in eiFed to oonusuffionaltf 
tjifipi fyt 1^ particular cauie« That the fame houfe of lordt 
Dsdbto^ :tt»e Utter and deriyatirit fpeeiei of appeUant juriA 
didion without fcruple, is very plain ; for in the journal of 
die lorda 4)r this very pariiamest of tlie years i6to and j6af « 
there were entries of orders by the lords upon writs t>f error^ 

(^0 P. 195. 

e 2 regulating 
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regulating how on fuch writs records fliall be brought into 
the houfe, awarding writs of fcire facias for hearing errors 
to be iflued in the king's name^ and appointing errors to be 
affigncd(^. That the lords, at the very moment they were 
informed by their own committee of their not finding fo 
much as one precedent to warrant the affumption of hearing 
appeals in equity, ftiould not engage in the appellant jurif- 
di<ftion over equitable fuits, without writ, commiflion, in- 
dorfement of petition, or delegation of any kind from the 
crown, and upon the fuppofition of not wanting that fort of 
fan£tion for their adminiftering appellant jurifdidtion over 
equity, which ever precedes their adminiilration of appellant 
jurifdidtion over law; but that on the contrary the Jords 
fliould wait for fuch an acceffion of power to the ariftocfatical 
part of our government till a more favorable feafon ; is not 
very furprizing. But though the lords did not at this time 
deem it prudent to attempt extending their power over ap-- 
peals from courts of equity ; yet by appointing a committee [e^ 
to confider and report upon all petitions, which appointment 
feems to have been die firft of the kind in the journals of 
the lords, they in effedl entouraged the looking up to them- 
felves as having an university of power to relieve, and con- 
fequently the idea of its being unnecefTary to refort to peti- 
tions to the king in parliament ; and fo the lords aflifted to 
continue in a dormant ilate, both the king's receivers and 
auditors or triers of petitions^ and their own aftings under 

(d) Journ.Dom. Proc. 8. 12. 14. 24. 26. May 1621. and 2. June in fame 
year. 

{e) Joum» Doau Proc. 29. May 1621. 
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delegations from the crown by indorfcment of petitions. — 
In this way therefore, the lords may be faid to have laid fome 
degree of foundation, for afterwards undertaking even the 
appellant jurifdi<flion over equity. However in one inftance 
during this laft parliament of James, the lords almofl adted 
as if they confidered themfelves intitled to appellant jurifdic- 
tion upon petitions ; for on the 4th of June 1621 they adopted 
a report of the committee for petitions, with one article of 
regulation, which provided that decrees Jhould not be reverfed 
upon petitions in parliament without hearing counfel oa 
both fides. But the word parliament in this report makes 
it rather dubious, whether petitions to themfelves were meant ^ 
and the order in favor of this report was fome mouths before 
the cafe of Sir John Bourchier, in which, as has been al- 
ready ftated, the lords committees reported the novelty of 
petitions and appeals, and the houfe itfelf declined medling 
with the merits* 

Here it is time to leave James's third parliament, which 
was called in November 1620 and diflblved in February 
1 62 1 -2. But before proceeding to another -parliament ft 
may not be amifs to take a (hort notice of fome printed pieces 
having relation to the judicature of parliament, which appear 
to have been written either wholly or principally about this 
time. — Of thefe the firft and principal is the very learned 
Mr. Selden's book intitled '* The Privileges of thie Baronage 
*' of England.*'. It is a colle<aion chiefly from the rolls of 
parliament or other public records under heads. It was madd 

by Mr. Selden, or at leaft by him and fome affiftants^ for and 

at 
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at the cxpcncc of the houfe (/) of lords ; and there is a maim- 
fcript of it, which hclongs to the houfe of lords, and is ftill 
kept in the office of the clerk in parlianient. Near two 
thirds of die book are mere tranflations of antient rolls of 
parliament relative to impeachments ; and this is to be ac- 
counted for from the accufations of the conmions, which feem 
to have induced the lords to obtain the aififlaiKe of Mr. Sel- 
den's labors* Lord Hale in the following treatife (g) attri-r 
bates k to this book of Mr. Selden, that the houfe of lords 
looked into the placita parliamentaria of the reign of Edward 
the Firft ; the confcquence of which refearch, according to 
Lord Hale, was their applying to tbemfelves fingly all that ex- 
crcife of jurifdi^ion, which he coniiders as having been by 
a counfel in parliament of whidi the lords were only a farU 
But the book has very little applicable to appellant }\irifdic« 
tion in parliament ; and that little is confined to writs of em>r^ 
— The fecond printed piece is Mn Selden's book on ** The 
" Judicature in Parliaments/' It was not publilhed till after 
his death* In one part (j6) it comprehends the impeachment 
of the Earl of Middleiex by the commons yn \f>t% i and 
l^e charge agamd the Earl of Briibl by the Duke of Bnck-^ 

(/} See fbe Movms Treatife p. 19 j. & JouhuDmi. Proc 90. Nov* H ly 
Pea z6ax» dieze cited. See ;dfo J^uam Dom. Proc. 27. March in (ame year. 
In the title to the printed edition of 16429 the book is mentioned to have been oF 
late revifed by Mr. Selden. This accounts for tbe bobk's containing fbme litde 
ftntterfoMeqiteflt to i6tj;. See p. t9js ^d 14s- ^4he edidon<f i£42f vrbftfi 
aftaMepf J7^ Chi. c. ie rdbrtd^ Pi^bably tbere may be fm^ iUffec^fic^ 
l^etween tbenunufcdpt and xhe hook an print. 



.(£) See p. 103. & p. 46 to 51. 
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fcgham, with the counter charge by the former againft the 
kttcr, in the parliament of the ift of Charles the firft. But 
there Is a reference to that parliament as the lajiy which fhews, 
that even this part was written either in or before Charles* 
fecond parliament : and as to the book in general, it was pro- 
bably written,, whilft Mr. Selden was employed by the lords'^ 
in the parliament of 1620- 1. {%) The criminal judicature 
of parliament is treated of in this book of Mr. Selden ; and 
however he might be above being thus influenced into any 
partiality for the judicative claims of the lords, it is appa- 
rent, that he took pains to fct forth every precedent illuftra- 
tive of their right of giving the judgment in parliament > 
diough it is but juilice to add,, that he is alfo afUduous in 

(f7 In a manuicripc copf of Self's Judicature m Parliament lent to the 
wciter of this prefvae by the Rev. Francis Egerton out of the library of his reU^ 
tioQ die Duke of Bridgewater at Afliridge, there is die foUov^ing notice, dated 30* 
Aug. 1627, concerning diis book* 

« DEsimr ADtiuG : 
^ The Judicature,— ilk reverfing erroneous judgments,-»in deciding of fiiits 
^ long depending^«<^iadetennining die complaint of particular perfons,— sn fet- 
^ ting at liberqr members of die parliament,-«<-and in certifying dieele&ions and 
• ittttsm of knighti and cttiseos for the parliaBaeat." 

The date of this notioe ihews>. that the book itielf was written before 30. 
Aug. 1627. . 

What aUb (hews die great probability of the book's bmag written for die moft 
part before coodulioo of the parliament of i6ao-s is» Chat diougfa whoHy on 
the criminal judicature, and diougb very foU in aibrdng the right of die lords to 
^ve jodgmenti it msk<$ not the kaft mendoo of any of die criminaL ca&s ad^ 
judged by the lords in that parliament of die di^tp between, the two houies 
about criminal judicature in Floyd's cafcr 

explaining 
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explaining how far he found the aflent of the king and the pre^. 
fence of the commons to be requifite, — ^^The third printed piece 
confifts only of a few pages, intitled " A Briefe Difcourfc 
^' concerning the Power of the Peers and Commons of Par- 
** liament in Point of Judicature." It was firft printed in 
1 64 1, without any name. But in the reprint of 1651 in 
Cotton's Pofthuma it is with Sir Robert Cotton's name to it 
both in the title and at the end : and that Sir Robert did 
make fome coUeftions on the fubjedl during the pendency of 
Floyd's cafe, appears from the Journal of the Commons for 
the I ith of May 1621 ; for there, in a debate about judica- 
ture. Sir Henry Montagu, afterwards Earl of Manchefter, 
mentions his having received fome books and notes from Sir 
Robert. The aim of the piece is to prove the right both 
of king and corajnons to concur with the lords in parlia- 
mentary judgments {i). According to Bifhop Nicholfon in 

{i) The concluiion of this piece for the right of the king and commons to 
participate with the lords in the Judicature of parliament is in the following 
words. 

^ Had not the journal roll of the higher houfe been left to the fole entry of 
<< the clerk of the upper houfe, who, either out.of neglect to obferve due form or 
^ out of purpofe to obfcure the commons right and to flatter the power of thofe 
** he immediately ferved, there would have been frequent examples of all times 
^ to clear this doubly and to preferve a juft intereft to the commonwealth. And 
<^ how conveniently it fuits with monarchy to maintain this form, leaft others of 
<* that well framed body knit under one head (hould fwell too great and mon- 
^ ftrous, it may be eafily thought. For monarchy again may fooner groan under 
^ the weight of an ariftocracy, as it once did, than under a democracy^ which it 
« never yet eitiicr felt or feared." — As to the laft paffage, however, it muft be 
•confefled, that fubfequent events did/or a time overturn both the monardiical and 
ariftocratical parts of our conftitutioh. But the reftoration renovated them, and 
ihcy have flourilhed ever fince. 

, his 
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his Englifli Hiftorical Library, the piece is ufually afcribed t6 
Mr. Seidell, though fufpefted to have been written by Sir 
Simon D'Ewes. But the former's being the author is very 
improbable ; and why the latter ftiould be fo confidered, is not 
explained. — A fourth piece, written either in 1 62 1 , or within five 
or fix years afterwards, is the book on " The Manner of holding 
" Parliaments in England," by Mr. Elfynge, who in March 
1620 fucceeded as clerk in parliament. But the only part 
of that curious book having immediate connexion with the 
judicature of parliament is the 8th and concluding chapter ; 
which is on ^* Receivers and Triers of Petitions 5" and being 
joined with lord Hale's learned refearches on the fame fubje<ft 
in the 1 1 th and 1 2th chapters of the following Treatife, will 
be found to include almoft every thing material to this intro- 
ductory part of the fubjedl of judicature in parliament to the 
time of lord Hale's death, which was in 1676. Nor ought 
this limited information from Elfynge to be flightly regarded ; 
for it is not poflible to have a thorough infight into the nature 
of parliamentary judicature, without in fome degree under- 
ftanding the antient manner of receiving and difpofing of 
parliamentary petitions. And though the appointment of 
receivers and triers or auditors of petitions, at the beginning 
of a new parliament, has long in point of practice been con- 
fidered as mere form -, yet it feems ftill to be open to any 
perfon at the beginning of a new parliament, by prefenting 
a petition to the receivers, within the time limited by the 
appointment of them, to call into adion the duties both of 
receivers and triers or auditors, and fo to refufcitate the an- 
tient manner of exercifing parliamentary jurifdiftion, or at leaft 
loput it's fufceptibility of being fo revived to a left. It is to 

f be 
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be confidered alio, that there may be cafes, whrch, from 
the failure of other modes of relief, may, at fome future timej, 
induce the trial of fuch an experiment. 

We now come to the fourth and laft parliament of Jamcs.-^ 
The preceding one had terminated in February 162 1-2, by a 
diflblution accompanied with as great wrath on the part of the 
king, as produced the diflblution of his fecond parliament ; 
and there followed a like commitment of various members 
of the commons, amongft whom were Sir Edward Coke 
and Mr. Selden, to the Tower. But in February^i 623-4 the 
breaking off the match with the Infanta of Spain forced the 
meeting of another parliament, which continued till the 27th 
of March 1625, when it became diflblved by the death of the 
king. 

Exclusive of matters of privilege^ and of fome few cafe$- 
in which the lords afliimcd an original jurifdidlion over mifde- 
meaners neither being relative to privilege nor founded on 
any complaint of the commons (ki), the great fubje^St of 
eriminal judicature in this parliament was Lionel Cranfield 
Earl of Middlefex ; who was charged by the commons for 
bribery and other mifHemcanors in the offices of Lord Trea- 
furer and Mafter of the Wardrobe, and after long proceed- 
ings which are fuppofed not to have been difagreeable to the 
king's favorite Villiers Duke of Buckingham was fentenced by 
the lords to a fevere puni/hment [kkk) : and the only other cafe 
in the nature of an impeachment was that of Horihet bifhop 

(W) Journ. Dom. Proc 27. May 1624, 

{kkk) See a full relation of the cafe in 6. ParU Hift, X32. to 314. 

of 
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t)f Norwich, on a complaint of the commons, whi^h charged 
him with various mifdemeanors in his epifcopal office, but 
never received the judgment of the lords (/). Whoever 
enters into the detail of thofe two cafes will perceive, that, 
notwithftanding the variety of practice in the preceding parlia* 
ment, and the aid of antient rolls of parliament, the criminal 
accufations of the commons and the proceedings of the lord* 
upon them had riot reached the fort of formality of accu- 
fation, defence, and trial, which belongs to impcachmtents of 
more modern (//) times. Amongft other things it is obferv- 
able, that in the Earl of Middlefex's cafe the accufation of the 
commons was in a manner oral^ that the king's coun/el zndnot the 
commons managed the accufation when made, that the exami^ 
nation of the witnefles was i^efbre a committee and upon nvritten 
interrogatories y and that the benefit of counfel was harflily and 
as it feems againft precedents (///) denied to him» But, as to 
the denial of counfel, the lords afterwards made an order for 
regulating the criminal judicature [m) in the court of parlia- 
ment ; and one part of this order provides for the allowance 
of counfel in future. In this order the lords defcribe them- 
felves in lofty terms, and. almoft as if they alone conftituted 
the high coui't of parliament : for in the beginning they arc 
called *'* the lords of the high court of parliaments'^ and in the 
tonclufion they advert to calling one of their body to their bar 
•as ** the calling of a member of this high courts'' and 

(^ Joia-A, Daai.Pfoc« 19. May 1604. wid 6. Pari. Hrft. 311. io ^^ 

{U) See the remarks on Lord Treafurcx Middlefex's cafe ki Selden oti Judi- 
cature in Parliam. 64. 103. 

(///) Seld. on Judic. in Pari. lOlr 

(m) Journ. Dom.Proc. 3. April 1624. 
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therefore as a matter ** fit to be very well weighed at what 
** time and for what caufes" it ftiould be. A prior order 
made by the lords in the fame feflion ftrongly tended to the 
eftablifhment of their judicative power in criminal cafes. 
It was an order poftponing the eftreat of fines impofed by the 
; houfe in their judicature till the end of the feflion, in order 
to give the opportunity of mitigation in the mean time {mm). 
In it the lords call tbemfelves " this high court of the upper 
" houfe of parliament," and recite their often finding caufc 
** in their judicature to impofe fines amongft other pimiih- 
** ments upon offenders for the good example of jufl:ice and 
. ^* to deter others from like offences." Poffibly it is owing 
in fome degree to this very order, that the diilinftion between 
.the judicature of the lords and that of the commons on 
breaches of privilege, according to which the former punifh 
by fine, but the latter do not, became eflablifhed : for the 
order makes no difference between the judicature of the 
, lords on impeachment and their judicature in cafes of pri- 
vilege.. 

As to civil jurifdidlion during tliis lafl parliament of the 
firfl James, the journal of the lords only mentions one writ 
of error, in which they made any order {n) ; and that was a 
cafe, which was removed by error,, firfl from the king's bench 
in Ireland to the king's bench in England, and then from the 
latter court into parliament here. That there fhould be only 
one fuch cafe of error, may be confideredas mere accident ; and 
had more writs been brought, there is not the leafl reafon to 

{mm) Journ. Dom. Proc. 28. May 1624. 
(») Journ. Dom. Proc. 28. May 1624* 

fuppofc. 
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fuppofe, that the lords would not have equally adted without 
the participation of the commons. At Icaft it is underftood, 
that before this {nn) time it Viras become the habit to frame the 
writ of error returnable into parliament as it is now framed, 
commiffionating the lords without the commons ; that is, 
with words exprefling the objecS of fo calling for the re- 
cord to be (e?), that the king with aJJ'ent of the lords may amend 
the error. — But the lords did not confine themfelves to orders 
on writs of error j for their journal of this parliament fliews, 
that they unhefitatingly made orders on private petitions of 
original complaint addrefled to themfelves in cafes between 
party and party. The manner in general feems to have been 
thus. FirfllJ the houfe of lords having early after the meeting 
of parliament [p) appointed a committee of lords to confider 
of all petitions and to report to the houfe what anfwers were 
fit to be given, the petition went of courfe to the committee 
of petitions. Next upon their report the lords either them- 

(if«) Sec p. 145. and 130. of the following Treatife. 

(0) The king by the writ of error as now in ufe, after mentioning the king'^ 
being informed of error, commands fending the record and procefs and the writ 
into parliament, " that infpefting the recoid and procefs aforefaid, we may caufe. 
" further to be done thereupon ^ ^A^ assent of the lorus fpiritual and temporal 
" in the fame parliament ajfemhledy for amending the faid error, as of right and 
** according to the law and coftom of England '(hall bs meet to be done." But 
inRaftall's Entries, tit. Error fol. 284. the commons are mentioned, after the 
lords : and lord Hale confiders the writ in Raftall as having iflued in Flourdieu's 
cafe I. Hen. 7. See p. 130. and 145. of the following Treatife. 

(^) In Journ. Dom. Proc. 19. March 1623-4 mention is made of the lords 
committees for petitions as a then exifting committee : and it was agreed by the 
lords that fuch lords committees **had power, according to the antient ORDEas 
« OF THIS HOUSE, to adjoum di die in diem as.often as they pleafe." 

felvcs 
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felves difpofed of the petition or referred the matter of it to 
others i and when they proceeded in the latter way, the refer- 
ence was; fometimcs to particular lords, fometimes to the courts 
of juftice, fometimes to judges and other afiiftants of their own 
houfe {q) ; and there is one inftance of directing the great feal 
to commiflionate referees named by the houfe ( yy ) . Lord Hale 
in the following Treatife (r), attributing, as is mentioned before, 
this extenfion of judicature by the lords to their infpefting the 
placita parliamentaria in the time of Kdward the Firft and ap- 
plying them fingly to their own body, remarks, that there- 
tipon the lords, in this laft parliament of James, began fo 
to enlarge their jurifdidtion, not only to caufes of appeal, but 
iilmoftto all kinds of matters in the firft inftanft, that little 
^vas wsmting to render the lords a fettled court by petition to 
ihemfelvcs in all cafes as well civil as criminal. But, though 
in the courfe of tlius taking conufancc of petitions, the lords 
^feem to have fo greatly ftretched their judicature ; yet, when 
^reftly addrefled by petition to themfelves to relieve againft an 
erroneous decree of equity, the houfe ftill abftained from un- 
dertaking to exercife this fpecies of appellant jurifdidion. 
Of their forbearance in this refpe<Ct, the cafe on the petition 
'of Mr. William Matthews of LandafFe {/) is a ftriking inftance* 

W ^^ Journ. Dom. Proc. 9. 14. April 1624. & 8. 27. 18. & 29. May in 
4ame year. 

(ff ) Pinkey's cafe in Journ. Dom. Proc. aS. May 1624. See fiirther cotv* 
cerning this cafe under the references as to what was done in the fecond parlia-' 
•ment of Charles, Journ. poft. 

(r) Page 194. 

\$) Journ. Dom. Proc 8. & 28. May 1624. and on the latter day obiierve tb# 
«ntry for the afternoon as well as for the forenoon. 

He 
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He petitioned the lords, againft a decree In chancery in a caufc 
between him and Mr. George Matthews of the fame place : 
and the lords committees of petitions examined the whole caufc, 
and found a debt of ^5160. upon the land in queftion in 
favour of the former againft the latter, and declared the land 
bound for the payment on particular days, and recommended^ 
the execution of this to the court of chancery. But on the 
afternoon of the very fame day, this proceeding of the lords 
committees being reported to the houfe of lords, the latter, 
inilead of confirming what the lords committees had done, 
ordered the caufe to be reviewed in chancery by the lord 
keeper, aflifted by lords whom the houfe fhould nominate 
and by two judges whom the lord keeper was to name. 
Had the order flopped here, it might have been confidered 
as a mere delegation of authority by the houfe to the per- 
fons thus appointed. But it was not fo : for the order went 
on 5 and as if the houfe was confcious of it's own want of 
power fingly to do this, the order added, " for 'which end 
** the lord keeper is to be an humble fuitor unto his majejlyfrom 
'* the houfe for a commission {ts) unto himfelf and the lords 

" tiiat 

(«) Concerning the pra<aice of examining decrees in equity by commlfEoa 
from the king, fee p. 186. of the following Treatife and the references in the note 
there, to which add Williams's Jut Jppellandi ad Regem Ipfum part i. feft. 6. 
and part ii. page 35. to 114. From thefe references it will appear, that fuch 
commiffioiis are of antient origin} and particularly, that feveral were grant- 
ed and afted npon in the reigns of Elizabeth the firft James and the firft 
Charles. The laft inftance of granting fuch a commiffion feems to have been in 
the 15. Cha. i. on a decree of lord keeper Coventry in the cafe of Harvey 
und Langham againft Uvendall. A copy of the inrollment of the commiffion 
from the Rolls* chapel, and an extraft of fome proceedings under it froai the 

regiilcr's* 
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** that fliall be named by the houfe for the faid review and 
" final determination of the caufe, as to them (hall appeac 
*' juft and equal." What makes this application to the 
Crown for a commiflion to review the decree ftill more 
ftriking is, that between the report of the lords committees 
and the making this contrariant order by the houfe, though all 
was the bufinefs of the fame day, there was a petition to the 
houfe from Mr. George Matthews againfl: the order for which 
the lords committees had reported ; and that in this petition 
he amongft other things obje(3:ed to thus reverfing the decree, 
that *' it had been the courfe of the houfe to reverfe decrees 
** 6ut by bill legally exhibited, efpecially where no corruption 
**' is proved." In the conclufiou to the fame petition the 
words are, " he humbly befeeches, that he may have the 
^^ liberty of a fubje(9;, and that he may not be concluded, 
" and a decree fubmitted unto overthrown, and the fmall re- 
*^ mainder of his antient inheritance taken from him, by order 
** of this honourable houfe only upon a petition"' The inter- 
vention of this free remonftrance againfl the report accounts 
ibr the conduct of the houfe, in altering the courfe, from 
reverfal of the decree by themfelves, to having a review of 
it under a commiffion from the crown : and Lord Hale 
confiders their fo yielding, to a fort of proteftation againfl 
their right to reverfe decrees in equity on mere petition Xo 

regifter's office, are infcrted in 2. Williams's Jus Appellandt ad Regcm Tpfuv* 
Both parts of that work were written in 1684, to fhew the right of the fubjedl 
to fuch a commiffion, particularly during the intermiffion of parliament, and a!fo 
to induce the granting one in favour of the author againft feveral decrees of brd 
chancellor Nottingham, there not being a parliament at the time, and confequentl/ 
there not being any immediate opportunity of examining the decrees in a parlia- 
•ipcntary way. 
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themfelves as " aninftance of greater weight againft the inhe- 
•^ rent jurifdiftion of the lords, than a cart-load of precedents 
** fince that time in affirming of their jurilHidlion (/)." That 
at this time alfo there was at leaft a doubt prevailing, as 
to the regularity of reverfing decrees in equity on petitions 
of appeal to the lords, appears further from the bringing in 
of bills to reverfe fuch decrees, two bills of that kind hav- 
ing been read and twice committed by the lords in the pre- 
ceding parliament about the very time of the report of Sir 
John Bourchicr's cafe- 

Thus, as it is conceived, ftood the judicature of the lords 
on the acceffion of kmg Charles the firft in March 1625 : 
and the prefacer having been gradually carried, in dating 
this fubjefl: of judicature for the preceding reign, into a 
larger confideration, than either he profcffcd in the outfet to 
undertake, or is at prefent prepared further to profecute, he 
will endeavour in his fubfcquent account to be more brief 
and general. 

The firft parliament of Charles did not endure long 
enougli to give an opening for much judicial bufinefs; for 
the firft meeting was not till the 17th of May 1625 («) ; 
and the commons being backward in granting fupplies and 
beginning to look into grievances and to point at the Duke 
of Buckingham the king's favorite, it was diffolved the 12th 

(/) Sec p. 197 of the Tollowing Treatife j .where the reader will find other re- 
marks upon and explanation of this cafe of Mr. Matthews very deferring of 
attention. 

{;tt) 6. Pari Hift, 402. 

g of 
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of Auguft following; and whilft it continued, there was* 
much interffuption by the prevalence 9( a/ plague in London^ 
and by an adjournment on that account from Weflminfter tc^ 
Oxford, However^ even the journal of this fhort parlia- 
ment contains fome orders by the lords, feemingly founded 
on the fiippofition of an inherent original jurifdidiionin them 
in civil cafes, and of a right to delegate the exercile to others 
as referees (///)' : and the journal alfo contains fome pro- 
ceedings on a writ of error («), with one cafe in^ which 
there was a fort of exercife of appellant jurifdiftion by the^ 
lords over a decree of the court of requefls {uu)^ 

BvT Charles's fecond parliament,^ which firil met ixv 
February 1 625-6^ and the calling of which fccms to have ori- 
gmatcd from tibe infuScicncy of a forced loan raifcd imme- 
diately after the preceding diflolution {uuu)^ was more pro<- 
du^ive of matters ef judicature. 

The criminal cafes before the lords, exclufive of privilege,. 

were the charge of treaibn and other offences againft Digby 

. Earl of Briilol {w) by the attorney general at the king's- 

command^ the charge by the Earl of Briftol againft ViUiers^ 

[ttt) Eveljwi's Cafe Journ. Dom. Pioc 9^ July 1635. and Brocas's cafe ibi^ 
5. Nov. in feme year. 

(») Haines ¥. Crouds Joam. Doffi* Froc. 5. July i6»5* 

{uu) Edwards* petitioi^ Joum. Dool Proc. 9* July i625» 

(ffvtt) See Hume^ Kift. chap. 50* 

(w) 7. Pari. Hift. J. 

Dtt&c 
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Duke oF Buckingham and Lord Conway {ww) feparately, 
and the impeachment of Villiers Duke of Buckingham by 
the houfe of commons (x) for various crimes and mifde- 
meanors {xx). The two former of thefe accufations grew 
out of the difappointed negotiation in the late reign for the 
marriage with the Infanta of Spain, The laft of them was 
iiot connefted with the Spanifh bufinefs ; the charges relating 
to other matters, fuch as fale of officer, fale of titles of 
honor, extortions, and various other corruptions and itiifcon* 
dudl alleged againft him as a king's minifter. But upon thefe 
criminal cafes it may be fufficient to obfei-ve, that they all 
terminated with a difTolution of parliament before any deci- 
fion and never were revived: and that the modes of accu- 
iation in the two former of thefe cafes have been fince con- 
demned as againft law 5 namely, accufation before the lords 
at the command of the king, impliedly and inclufively by the 
proceedings in the cafe of Lord Kimbolton and the five other 
committed members in 1641 {y) on the impeachment againft 
^ttornej general Herbert for {0 accufing them ; ^d accufa- 

^ ^ww) 7. Park Hift. it. k %$. 

(x) IbiA 5f. 

{m) BeMa the eriminal c^es here meiicldridty there vM tte tafe of Dr. 
Montagu, who wa» charged by tefchitikjm of tke commons he writing hcdks 
tending to fet the king and people againft one another^ and to eoamenanee 
popery. 6. ParJ. Hift. 353. and 362. Articles •( impeachment were read againft 
Aim in the commons 14. June ittS. See Jourtu Comm. for that day. But 
the porliafflent was diflbfred the day after, <and lb the impeachment dropped with- 
out reaching the lords : and twd years afhawards he ims made a biftiop. 9. 
ParL Hift. 24V 

Or) See p. 94. and 89. of the fcAowing Treatife^ and 10. Pari, fffft; tM. 
19& 310. and 444. 
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tion before the lords at the fuit of private pcrfons, moft ex- 
preflly by an urianiiiiaus o|)inion of the judges in July 1663 
on the impeachment of the Earl of Clarendon by the Earl of 
Briftol fon of the Earl before mentioned {z). 

In refpeft to civi/ cafes in Charles's fecond parliament, 
though not many,, they are fufficient to fhew> that the houfe 
of lords not only perfevered, in adting like a court of ori- 
ginal jurifdidion, and as being competent to exercife it and 
to commifllonate others ta adl as referees {a) ; but fometimes 
quite approached to a diredt exercife of appellant j.urifdic- 
tion over courts of equity, by ordering further hearings {i) 
before them. In the cafe of one petition, which feems to 
have been in the nature of an appeal from chancery, the 
lords, on a report from their committee of petitions, 
actually went the length of ordering the caufe to be 
heard by counfel at the bar of the houfe (r) at a fhort day. 

(z) See p. 94* of die foUowing^Treatife, and p. 1 54. of the Proceedings agaioft 
Lord Clarendon as publUhed in 1700. 

{a) See Pinkey's cafe Journ. Donu Proc, r. 2. 16. 17. & 23. March 1625-6. 
Sir Thomas Monfon's cafe ibid. 14. & 18. March of fame year, the cafe of Wal- 
terboufe v. Ingram ibid. 17. March 1625-6. the cafe of John Manning and 
others v. Mufcovy company ibid. 22. April 1626. Sir William Cope's cafe 
ibid. 31. March 1626. Starkey's cafe ibid. 17. April 1626* Moyne's cafe 2d. 
April 1626. 

[b) Morgan's petition Journ. Dom..Proc. 24. March 1625-6. Lafienby v. 
Lord Scroop, ibid. 5. April 1626. Wright v. Archibald and Henn ibid 9. May 
1626. See alfo the before mentioned cafe of Pinkey. 

(<) Grigfon V. Everard and wife Journ* Dom. Proc. 14. J\ine 1626. poft 
neridiem. 

But, 
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But, before the day thus appointed, the king fuddenly dif- 
folved the parliament, at the very moment the commons 
were preparing to prefent him, with a remonftrance, againft 
his levying tonnage and poundage without grant of parlia- 
ment, and againft other afts of his minifters, and for removal, 
of Villiers Duke of Buckingham from office {cc) ; and this 
meafure was executed by the king, though to prevent a diflblu- 
tion the lords had moft fervently and at the fame time moft 
refpedtfully petitioned the king againft it {ccc). 

The third parliament of Charles, which, like the fecond, 
was fummoned after experience of the inadequacy of taxing 
under colour of prerogative {d), began to fit in March 1627-8,. 

and. 

(cc) The intended remonftrance is given in 7. Pari. Hift. 309, from Rufli- 
worth. See al(b the king's reafons f6r diflblving die parUament in fame vol. 300. 

{xcc) 7. Pari Hift. 298. 

(i) See 6. Hume's Hift. 8vo. ed. of 1773. p. 222 & 238. The edftor is 
poflefled of a manuicript vohime, containing a feled coUedlion of papers relative 
to parliament, prerogative, taxes, revenue, chancery, trade, and other impor- 
tant fubje£b political and legal in the reigns of James the Firft and his Ion Charles^ 
Amongft other curious articles relative to taxation out of parliament, one is in- 
tided ^^ Taxes treated of at Council Table,'' and another which follows is 
indded <^ Council Table BufineiTes." Both appear to be minutes of the con« 
fultadons at a.. privy council after the expedition to<he ifle of Rhe in July 1627, 
and before the calling of Charles's third parliament. • The former of thefe papers 
is the minute of a confultation about fome perfon, who had not only refufed con^ 
tributing to a. loan for the. king, but had feverely cenfured both the meafure as 
ciMitrary to law, and thofe who countenanced it by advancing money. The 
latter contains the minutes of the confultations on raiflng ^300,000 for the 
navy and /[20o,000« for the army by the king's impofingof duties on beer and 

wine 
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and is memorable for pafiing the petition of rights (JJ), and 
fcarce lefs memorable ia reipeit of the great ihar c'the very emi- 
nent 

wine 'and other fuch things inftead of calling parliamsnC; and begins with die 
king^s requiring to know, whether all prefent would affifl him. Both of die 
papers too plainly ibew, that the king was much encouraged by his dien minifters 
audadvUcis in the rafh meafure> of an cxtra-parlianoentary taxation. The per* 
fons mentioned in the fccond paper as fpeaking at the couucil are the king, cho 
earls of Dorfit, Suffolk, Salilbury, and Carlifle, the biftop of Durham, and the 
bifliopof Bath and Wrlls, who was Laud afterwards archbilhop of Canterbury, 
he having been moved to Bath and Wells in 1626 and continuing to hold that 
biiboprick till 1628. Some prefent are defcribed only by die initials of dieir 
names ; and amongft thefe are D. B. and S. C. by die former of whom, as the 
editor conjeflure^ the Duke of Buckingham was meant* Others are de- 
fcribed by their office ; namely, the lord Treafurer, the lord Prefident, the Chan- 
cellor of the exchequer, and Mr. Secretary. That the writer of this latter minute 
of confultations was himfelf a privy councillor, is plain ; for in the account of the 
firft day's coofultationy after ftating what the king required to know» the writer 
of the minute ftates how he anfwered* The following extraAs from this fecond 
minute may perhaps not be unacceptable to the curious reader. The paper be* 
gins thus, 

« The iUKC required ta know» lariietfaer every mm prefent would be wiUing 
^ to give him affiftance this way for the defence of the kingdom. 

^ Ff you command me to do any thing extraordinary, I ifaall obey you. If you 
^ \tvrs any to obey difcredon, I ihall then fhew it. 

u Into diisC ** ^T^^^ ^"^ die faetion was of <ibeyingthe king, nor 
« way aDconO** ^ counidKog tiie king, in wfaidi eaie I QhmU be as rcadf 
leaned. / ^^>^^7 ^ <^X ^ '^<dK> » odicrwife to coun&l die iamg 

«1 



{dJ} Thewriter of this pre&cehas a nanufcripl folio vckame^ which foraoriy 
belonged to Sir Robert Hfds cUcf t«ftkeof the kisg's bcadkafics Cbe icftonk- 

don; 
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ficnt lawyer Sir Edward Coke, at the age of about eighty, had in 
obtaining that invigorating declaration of conftitutional libcrtiee. 

In 



«< I ftick not upon the particular laying it upon what is left and as «afily as it 
may be. 



« The next day was handled the means, how to raife the fum of ^^200,000. for 
^ the army and ^300,000. for the navy. 

^ It 99s propofed, in the firft place, what to impoie upon.-^^Secoodly in what 
** proportion. — Thirdly by what means to raife it.— -Fourthly how to overooDie 
• any oppofition/* 

When the fourth confideration is touched upon, the words of the minute are 
as follow. 

^ But defcending to the laft pointy how ta overcome difficulties, whether by 
^ exprefling the neceffities, and that to move men by fiiir means or to enforce it. 

*■ Perfuafions, I tliought, wotdJ not gain it : zxA for judicial courfis^ it %u$uU 
^ mf bold againft the ftAjeQ that would fiand upon the right of iis awn property ; 

* and againft the fundamental conftitutions of the kingdom, 

« The kft refort was to a proclamation : for in ftar dumber it might be 

* punilbable, and thereupon it refted. 

^ The readieft means, by way of impofition^ limiting a timey letting a propor<- 

* tion and expreffing aeaufe. 

** The Kxiio^-«»If there w«rc any other way^ I would tarry for your aJvioe. 
^ I an find 0» other real way, but this. For the particulars I have thought of 

<^fome» 



tion ; and of which the greater part confifts of reports by and as it (eems in the 
haad^wntij^ of Sir Nicholas Hyde> chief jufiice of the fiunc court at the time 

the 
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In this parliament of Charles the cxercife of criminal judicature 
by the lords was not much occupied. There were only the cafe of 

Dr, 

" fome. If you can find any eafier, I will hearken to it. To call a parliament, 
** the occafion wfll not let me tarry fo long. 

^ Er. Dorsett promifed all diligence and faithfulnefs to any way the king 
^ (hould propound. I would not lay heavy upon the poor m&ii^ but proportion 
<<. things to be as eafy as may be. 

One particular the king propounded, as iiponl>eer, wine^ and fuch things. 

-** E. SuFTOLK. Since there was ncceflity, he agreed to impofe on thefe, wine 
^^ and beer. 

** B. Bath. Where publick neceffity prefles, extraordinary ways are to be 
•* admitted. 

^ The King. I wifh y«u to think of laying it, and to exprefs it to lie'bKt 
•*' temporary. . 

'^ Ch. E. Your Majefty cannot be relieved but l)y taking fomething from 
^^ your people. The power, the caufe, the proportion, are confiderable. This 
*<* draws upon the propofition oF the alehoufes, yet avoids the name that is 
'^ not pleafmg, and may be ufed to be as profitable as putting it upon beer 
^ or wine. 

^ D. B. Had you not fpent all your means, and yet your friends loft, / would 
'* not have advifed this waj. But being raifed to defend religion, your kingdom 
^ and your friends^ »••«• j f^e no odier way but this. Neighbor kings are 
"^ now beyond you in revenue. Whilft your's were greater than theirs, your 
** other means fufficed. Now it will not. Therefore not /, but neceffity of affairs. 
^ The way to be taken muft be univerfol. That^f the alehouies is but parti- 
es cular profit. I anfwer not this : but all men muft driak^ and fo aU men 

« muft pay." 

The 



the petition of right was pafled, and uncle of lord chancellor Clarendon. In one 
part of ihefe reports there is an account of a fingular confultatton of the judges 

by 



PREFACE. Mt 

Dn Mainwaring (who was {^) fcntcnced bjr the* lords on an 
accufation of the commons for maintaining a prerogative in the 

h king 

Tbt remainder of the minutes is taken up with calculations of expence for the 
army and navy, the total of which is eftimated at ^6oopoo. and with remarks 
of difierent perfons as to'the neceffity of having an army as well as a fleet ; and 
the Earl of Suffolk obferves, that << the a£tion of the Duke at the ifle of Rhee leads 
** on, befldes the other reafons, to advife the army." 

From thefe minutes of council itihould feem, that the Duke of Buckingham, 
previoafly to the holding of thefe councils about impofmg taxes out of parliament, 
advifed the king fo to proceed ; that Sir Richard Wefton then chancellor of the 
exchequer and biihop Laud were the principal fupporters of the Duke's advice ; 
and that all the privy counfellors prefent acquiefced, notwichftandJng their being 
apprized by die writer of thefe minutes of council, that fo taxing was againfl: the 
fundamental conftitution of the kingdom, and fo would not hold in point of judicial 
«ourfe. At the time .of thefe confultations lord Coventry wzs lord keeper ; and it 
is obfervable, that he is not mentioned by name or office in thele minutes. But 
flilly whether they come from bim, muft be left toconjeflure. 



by die king five or fix days before giving hi& firft and quaSfied anfwor ta die 
peddon of right The account begins with noddng the declaration of the lords 
to the king on die t6di of May 1628, that their intendon was not to leflen any 
diings irfudi by the oadi of (iipremicy they had fmkti Co afift or defend } mi 
then it proceeds thus. 

^ Afterwards the iaid 26. May the king fentfer the two chief juftices Hyde and 
^ Richardfon to attend him at Whitehall, who came unto his Majefty, and who in 
^ privati delivered them acafe,and requeftedthem to aflemble together all the judgest 
^ and under their hands to get their anfwer thereunto, which cafe here foUoweth* 

« I. QUESTION. 

^ Wlicdiet in no cafe whatfocvcr die king may not Commit a fubjeil widiout 
« ihewing a caufe ? — ^Whercuiito dicy made an anfwer the lame day under dicir 



(0'^. Pari. Hift, 151. 168. 204. 207. 2X j. 244* and 6. Hume ut/upraz$j. 
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king to require aid of the fubjeft in time of neccflity, and who 
foon afterwards was pardoned by the king and rewarded with a 

bifhoprick) 

" hands, which was the next day prefcntcd to his Majefty by the faid two chief 
" jufticcSj which followeth in thcfe words, 

" THE JUDGES ANSWER, 

" We are of opinion, that, by the general rule of law, the caufe of commitment 
" by his Majefty ought to be (hewn. Yet fome cafe may require fuch fecrecy, 
^ that the king may commit a fubje^t without fhewing the caufe for a conv&- 
^ nicnt time. 

" Which faid anfwer being delivered to his Majefty by the faid two chief juf- 
** ticcs, it pleafed his Majefty then to deliver a fecond cafe ; and he required them 
<^ to aflemble all the judges, and under their hands to declare to him the law 
*' therein, but required them to be very Jecrtt and to reveal the matter to none^ a$ 
<^ alfo he had done in the former. Whereupon they all the next day aflembled, and 
^' after confultation had, they all fubfcribed their name to an anfwer to the fame, 
<^ except lord chief baron, who by reafon of ficknefe was not prefent at their con* 
■*< fultation; which refolution was delivered to his Majefty by the faid two chief 
^ juftices* This faid fecond queftion followeth in thefe words. 

« Whether, in cafe a habeas corpus be brought, and a warrant from the king 
^ without any general or fpecial caufe returned, the judges ought to deliver him 
^ before they underftand the caufe from the king? 

^ THE JUDGES ANSWER. 

• « Upon a habeas corpus brought for one committed by the king, if the caufe be 
« not fpecially or generally returned, fo as the court may take knowledge thereof, 
« the party ought by the general ride of law to be delivered. But if the cafe be 
" fuch, that the fame requireth fecrecy and may not prefcntly be difdofed, the court 
« in difcretion may forbear to deliver the prifoncr for a convenient time, to the 
w end the court may be advertized of the truth thereof. 

" This anfwer being fo delivered his Majefty then gave unto die faid two chief 
^ juftices a third queftion, and commanded them to aflembk their brethren fordi- 

«with 
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bWhoprick) and the cafe of the Banbury rioters, which latter 
was adjudged by the lords .on the coniplaint of a private perfon 

ha by 

«* with and yield him an anfwer to the fame under their hands, which they alfo 
" received,* And the next day all met together \. and after deliberation had, they 
" all fubfcribed their names to an anfwer to the fame, which by the faid two cliief 
•*juftices was prefcnted to his Majefty upon the 31ft of May, no perfon teing 
*^ prefent with his Adajefty at any of the faid meetings. The (aid tliird queftion 
^ here followeth. 

« 3. QUESTION. 

« WheAer, if the king grant the commons petition, he doth not thereby con- 
«* CLUD£ himfelf from committing or reftraining a fubjeft for any time or caufe 
^ whatfoever without (hev/ing a caufe ? 

" rm JUDGES ANSWER. 

^ Every law, after it is made, hath his expoAtion ; and fo this petition and 
^ anfwer muft have an expofition, as the cafe in the nature thereof (hall require, 
*« to ftand with juftice, which is to be left to the courts of juftice to determine, 
^ which cannot particularly be difcerned until fuch cafe fhall happen. And although 
^ the petition he granted^ there is no fear of conclusion as is intimated in the 
« queftion.'* 

The fame account goes on. It relates the giving of the king's firft anfwer to 
die petition of right on the ad of June 1628, the conference of the lords and com- 
mons on the 7th of June, their joining to petition the king for a more clear and 
fatisfaAory anfwer, and the king's compliance the afternoon of the (ame day, as to 
which fee 8. Pari. Hift. 146. & aoi. — Of king Charles's confulting his judges 
loon after die paffing of the petition of right, and when he had difiblved his third 
parliament and had committed Mr. Holies, Mr« Selden, and Sir John Elliot for 
their parliamentary fpeeches, there is aLready an account in print both in Ruih* 
worth and in vol. 8. of the Parliamentary Hiftory. But the prefacer doth not 
recoiled any printed ftatement of ^%fecret communication between the king and 
his judges before his paffing of that famous law ; and therefore hopes, that tht in- 
trodu<aion here of an occurrenqe., though foreign to the judicature of parlia- 
ment wiil be excufed. It is for future writers cf Charles'^ reign to make di<f 

fuU 
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by petition to thcmfelves (ee), and confequenfly was an af- 
fumption of original jurifdivftion over mifdejneanprs uncon- 
necSred with privileges or impcacliinentr But there was a 
great abundance of dvi/ cafes. The refult of thefe is, that 
the lords were making great advances towards fixing in them- 
felves an umverjal jurifdiCtion both ongina/ and appellant over 
caufes between party and party, the orders of the houfe in this 
refpeft extending to fpiritual courts as well as temporal (y). But 

full comment upon fo extraordinary an occurrence, and to connetSl it with hi» 
fubfcquent proceedings. But even here it may perhaps be allowable to lament,, 
that a Prince, in many refpc£ls amiable and accomphfhed, fhould be fuch a de- 
voted ilave to claims of regal prerogative, as, at the very moment before un- 
qualifiedly paffing a law for declaring the rights of his fubjedb, to concert under- 
mining the declaration by dandeftinely obtaiaiog a filvo of evafion : and that 
judges, on many accounts eftimable niecv Should he fo forgetful of duty,, as to lend 
themf^Ives to a purpofe certainly difgraceful in it's projecSl and probably ruinous in 
it's confequences. Sir Randolph Crew had been recently removed from the chief 
jufticefhip of the king's bench ; and (b elcaped being a party to this clandeftine 
concert of the king and his judges^ or radier was removed from an appreheniloa 
of his being too firm to be won into the meafure. His fucceilbr Sir Nicholas Hyde 
was lefi fortunate : for he had been recently promoted to the fame chiefship^ 
At leaft he was treated as a judge, from wbora okfequioufoefe was expected. Yet, 
only fourtten years before, he had been appointed by die hook ofconaMas,Qcieaf 
^ managers for arguing at a amfiyrence wkh the lords agawft tonoage and: 
|K)undage without z£k of parliament. 

(#/) JounuDom. Proe. a. April i6a8« 

(/) Sec for the exchequer ^t bailiff of Stow's cafe, Journ. Dom. Proc. i. April 
1628. for chancery Starkey v. Starkey, Ibid. 30. May 1628. for thejpiritual 
courts, Vaughan's petition. Ibid, feme day, and Briftol cafe, Ibid. 7. Feb. 1628-9^ 
for court of wards Earl of Warwick's petition^ Ibid. 2%. May 1628. and for 
$riginal Qzwies^ Sir Francis Conningfty's cafe, Ibid. 31. May 1628. Margaret 
Dyer's cafe. Ibid. 18. June 1628. and 16. Feb. 1628-9. Croke/S cafe, Ibid. 
24. 27. & 31. Jaiu in fame year, and Ifle of Rhcc cafe^ Ibid. j\. fdb. 1628. 

yet 
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yet perhaps there will not be found d direSf precedent of 
exprefs petition of appeal from a decree in equity, with fuch 
a full bearing of the caufe by the lords and fuch zfull order 
cxprefsly ikffirming or reverfing, as to be a complete unequi- 
vocal exercife of equitable appellant jurifdidion by the lords 
themfelves. Probably alfo this may be what is meant by lord 
Hale, in the following Treatife (^), where he ftates, that he 
could never yet fee any precedent of greater " antiquity 
" than the 3. Cha, i. nay, fcarce before 16. Cha. i/' It is 
alfo fome evidence againft an earlier fiill exercife of appellant 
jurifdi<ftion by the lords over caufes in equity, that, when 
Charles's fourth parliament was diflolved,. three bills for re- 
verfing three fcveral decrees of chancery were depending 
before the houfe of commons {gg)^ 

{g) See p. i94.-^NoCe on the petition of Lady Leke againft Lord Deyncourt 
12. Feb. i6a8-9, the lords exprefsly confirmed a decree. See Journ. Dom. 
Proc, of that day. But the petition was to take away his privilege^ which pre- 
vented the decree from having tSeSt \ and therefore U was not quite an appg^l 
cafe. 

{jgg) The editor aflerts this fa6l on the authority of the already cited manufcript 
volume of papers relative to Parliament, Trade, Revenue, Chancery, and other 
important matters of a public nature, in the reigns of James the Firft and his 
fi>n Charles. See before p. xlv. note {d). One of the papers in that volume is 
entitled ^ A Note of (uch Bills which were in Agitation in the Houfe of Com- 
•* mons the laft Seffion of the laft Parliament 4. Caroli RegisJ* The Note mcn- 
tioiis three bilk for reverfing decrees of chancery : namely, one iaf he caufe of Sir 
Arnold Herbert ^ight and others againft Lawrance Locons, Peter Bland and. 
others ; another in the caufe of Searks againft Searles \ and a third in which Sir 
Thoans Jeremy and Dame Joan his wife were ooncerned* The fiune Note men* 
tuns a bill for reverial of a decree of the court of wards and liveries,, and a biM 
coafinaing a deciet gf lord Coventry wbo had been mode lord keeper two oc 
tluceycaa before. 

Charles's 
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Charles's fourth parliament did not very long furvivc 
pafling the petition of right. That law had the king's aflent 
the 7th of June 1628 ; and the king prorogued the parlia- 
ment on the 27th of the fame months when a remonftrance to 
the king againft levying tonnage and poundage without con- 
fcnt of parliament was adually reading in the houfe of com- 
mons (/6). Felton's horrid aflaflination of Villiers Duke of 
Buckingham foon followed ; and upon that event. Lord 
Treafurer Wefton, afterwards Earl of Portland, and bifhop 
Laud, afterwards archbifhop of Canterbury, became chief ad- 
vifers of the crown, or at leaft were fo confidered at the 
time {hh). But whether the famous Sir Thomas Wentworth 
Earl of Strafford, who had warmly oppofed in parliament 
Charles's irregular and unconftitutional meafures, and had fuffer- 
cd imprifonment for refufal to comply with a forced loan, and 
had alfo adlively fupported the petition of right, but 
recently had been taken into the king's favour and fucceffively 
made baron and vifcount, was yet enough advanced in the 
king's confidence to be reckoned in the fame way, feems un-* 
certain (/). Then the parliament was re-a0cmbled, and was 

allowed 

{b) Sec 8. Pari. Hift. ^41. and Sandcrf. Hift. of Cha. i. p, 116. 

{bb) I. Rufliw. 662. 

(/) See Append, to Strafford's Letters, at the end of vol. a. p. 430. However, 
from the ftile of a letter of Lord Treafurer Wefton to Lord Stratford dated 8. Sep- 
tember 1628, which was only a fortnight after the Duke of Buckingham's death, 
it appears that the Treafurer looked up to Strafford both for couofel and for fup- 
port See Ibid. vol. I. p. 47. It has been obferved, in favour of the quick 
Iranfition, frcxn Lord StraSbrd's being imprifoned for not acquiefcing in a forced 
.loan and warmly fupporting die pctitioii of right, to his being made a peer and 

advanced 
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allowed to fit from the 20th of January 1628-9, '^ the 25th 
of February. But the king, ftill finding the commons per- 
tinacious, or, to exprefs it more juftly, firm and refolved 
againft tonnage and poundage without ad: of parliament and 
againft other irregular meafures of his government, adjourned 
the two houfes, and on the loth of March proclaimed adif- 
folution under circumftances of even outrageous quarrel (/). 

• 

Eleven years now pafled without any parliament ; and 
during that long fpace Charles and his minifters contrived to 
fupply the defedt of parliamentary aids, by adding (hip-money 
to tonnage and poundage, and by reforting to various other 
devices of extra-parliamentary taxation ; as if there was a per- 
fedt oblivion of the petition of right ; and as if that recent 
declaratory law againft fo charging the fubjedl had no 
binding force againft the Crown, or, to ufe the language 
of himfelf and his judges on another branch of the fame 
law, did not conclude him (//)• But at length {m) 
the infurredlion of Scotland and other exigencies impelled 
Charles to call a new parliament ; and a new one, being the 

advanced into high office under the Crown, that after granting the petition of 
right there was no reafon for declining royal favour* See xhe dedication to the Stra£- 
ferd Letters. But how could it be confident, that a zealous fupporter of the 
petition of right, one great obje£): of which was to condemn levying taxes without 
grant of parliament^ fhould immediately afterwards zSt with minifters, who per-* 
lifted in taxing at the ports by prerogative t 

(/) See 8. Pari. Hift. 327. to 335. Sanderfon's Life of Cha. i. p, 130* 

(11) Hume's Hift. chap. 52. & p. li. before in the note there. 

(m) Hume's Hift, chap. 53. 8. Pari. Hift. 396. and Clarendon's Hiftbry^ 
firftbook. 

fifth 
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fifth called l)y Charles, met accordingly in April 1640, It 
was, however, both fhort and inaufpicious^ The king waa 
urgent for fupplies. But the houfe of commons was obdurate, 
and infifted upon firft examioing the aggregate of grievances ; 
and when the lords interpofed to fecond the king's folicita* 
fions, voted it a breach of privilege. The commons ftill 
perilling to poftponc fupply, the refuk was a diflblution of 
parliament in lefs than a month afte^ it's being afTcmbled : a 
nieafure, which lord Clarendon in a manner imputes, to the 
malice of Secretary Vane and the injudicioufnefs of Herbert 
folicitor general, connedled with the apprehenfion of a fpeedy 
condemnation of fhip-money ; and which the king is faid 
afterwards to have heartily repented. The journals of the 
two houfes for this fhort feiffion contain fome important ex- 
planations of the conduifl of public affairs during the pre- 
ceding long intermiflion of parliaments. But there doth not 
appear ib much as a commencement of bufinefs of judicature 
of any kind $ though it is obfervable, that the lords began 
with appointing a committee for petitions (mm). 

Within four months after the diflblution of Charles's 
£fth parliament^ the Scotch army entered England {n) ; and 
their rout of a part of the king's forces at Newboum^ though 
followed with a treaty of accommodation, foon forced th« 
king into the meafure of once more aflembling the legiflatufe. 
Accordingly, by the advice of a great council of peers at 
York, Charles fummoned his fixth and laft, or, as it is ufually 
called, the long parliament- It firft met the third day of 

(mm) Journ. Dom. Proc. 16. April 1640. 

(n) See Clarend. Hift. book z. Hume's Hift. chap. 53. and 9. Pari. Hift. i. 

November 
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November 1640. To look this great aera of our hiftory in 
die face for a moment on the prefent occafion, might be ex- 
tremely interruptive to the fubjeft now under confideration : 
for who can furvey the origin and progrefs of a long civil 
war, and the incidental aggregate of human calamities, with- 
out danger of being abforbed in the fubjedl ? Such, as are 
qualified by underftanding to make a juft eftimate^ and at 
the fame time are not overcome by paffion, may fee, on both 
fides engaged in the dreadful conflids of the nineteen years 
previous to the reftoration, much to approve, much to con- 
demn, much to admire, much to abhor, much to compaf- 
fionate. On the popular fide, at firft it was, or at leaft ap- 
peared, a conteil to preferve law and conftitution againft the 
encroachments of the crown and its minifters ; though even 
in the outfet that conteft was ftained by fome difgufting and 
even fanguinary exceflTes, Afterwards the fame conteft degene- 
rated into a compound of tyranny and anarchy ; and fo our 
monarchy was overthrown, and our ariftocracy was crufhed, 
and yet a democracy was not obtained, all the gain confift- 
ing of a merely nominal republic. But like a fever in tke 
natural body, where at laft extindlion is efcaped, this poli- 
tical difeafe happily had its period of duration ;and when that 
was compleated, health returned rapidly, and the three great 
components of our conftitution were fuddenly revived and 
became fuddenly reunited. As for precedents of any kind 
during a time fo boifterous and diftempered, they are in ahnoft 
all points to be diftrufted.. In the particular inftance of judica- 
ture in parliament, the fhort ftatement is this. Whilft in form 
the two houfes had the rule, moft of the powers of govern- 
ment were in effeSi monopolized by the commons ; except that 
judicature feems to- have been very mucli left to the lorda. 

i S«^ 
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So it went on till about the time of the king's fatal catas- 
trophe («;/») 4 which was preceded by a vote of the com- 
mons, 

\nnn) Some refiftance however there was to the extended and fole cxcrcife of 
judicature by the lords as early as 1646 and 1647. The cafes of Lieutenant 
Colonel Lilburne in 1646-7 and of Sir John Maynard in the year following arc 
inftanccs of th^s, and will be made the fubjeft of a fubicquent note. Between 
thofe two cafes alfo there occurred a circumftance very threatening to the lords 
in their judicature as well as in other , points. .For in Auguft 1:647 general Sir 
Thomas Fairfax and the council of the parliament's army agreed upon heads of 
a propofal from them to the parliament's commiAioners refiding with the army ^ 
^nd two of the articles were aimed at the judicature of the lords. The articles 
afFefting that judicature as given in Rufh worth, Part IV. p. 732. were, 

. " That the judicial pow9r or power of final judgment in the lords and com- 
♦*. MONS, and their power ofexpofition and application of law without further ap- 
« peali may he cleared ; and that no officer of juftice, minifter of ftate or other 
** perfon adjudged by them may be capable of proteilion or pardon from the king 
^' without their advice or»confent.'* 

•* Thztthe right and lih^rty of the commons of ^England may he cleared and 
-*< vindicated^ as to a due exen\ption from any judgment trial or oibir proceeds/^ 
^ ^oinjl thentj hy the house of peers without the concuriunc judgment 
^ of the house of commons ; as alfo from any other judgment fentcnce or 
*** proceeding jigainft them, other than ^ their equals or according to the law 
•« of the land."* 

The former of tbefe articles dearly includes a claim to have a declaration^ 
that the fupreme appellant jurlfdi^ion belonged to the boufi of lords an4 tie botfe 
ff commons^ jointly. The latter is not fo fpecific in its reqaifition. But 
it apparently points againft the exercife of original jurifdi^ion by the LO^DS 
9ver commoners without a concurrence of the house of commons. 

To diis extni£t'froin tiie beads of prapoftls from the :parliamem's army, it auy 

be proper to add, that the attack of the juriidifkion of the lords in 1647 w|is 

not confined merely to tbe-cafe of Sir John Maynard : fpr feveral other impeach- 

tfiient cafes, about the iame time, and in fome degree conne^ed with his, appear 

to 
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mons, declaring themfelves the fupreme power o£ the na- 
tion and their a^!ls to be laws without the concurrence of 
king or lords, and was almbft immediately followed by ordi - 
nances, expreflly abolifhing both the monarchical and ariilo- 
cratical parts of our conftitution, .and fubiliituting a govern- 
ment by the exifting houfe of commons only, fuch as that 
houfe in its then reduced ftate was, with a council of ft ate 
to ail as the executive power under their orders {rmrji). All 

i 2 thcfc 

to have involved the fame confideration. In Mr. Clement Walker's Hiftory of - 
Independency Part I. there is a long and interefting but rather a confufed account 
dFSir John ^-layna^d's caf^ and thofe conn eft ed with it. In page 6i of fame boulc 
there are fome arguments by the author Mr. Walker againd the judicature of 
the lords, particularly where it is exercifed over commoners. After fome prevbus 
renuirks, and efpccially fome references to three printed pieces intitled " Sir John 
** Maynard's Royal Quarrel and his Law's SubverfionJ' — ** Lieutenant- Colonel 
• Lilburne*s Whip for the prefent Houfe of Loirds,*' — and ** Judge Jenkins's 
'* Remonftrance to the Lords and Commons of the two Houfes of Parliament, 
« dated 21. Feb. 1647," — ^Mr. Walker aSerts^ that without the king's fpuial 
4tuthorttf the lofds have not any judicature. This he undertakes to prove i>y 
thrte reafons. His firft reafon is the derivative power of the lord chancellor or 
keq)er, ana df the judges of tlie king's bench common pleas and exchequer. His 
Ibcond reafon is an aiTertion, that the king's appolntnent of a lord high lleward 
m ^Sential to the trial of a peer in parliament ; which aflertion is according to 
the opinion of lord keeper North on the £arl of Danby's impeadiment in the 
reign of -Cfaftrks Ae Second, es appears in the life of lord keeper North by his 
Ixotfaer Mn Roger North, but was in principle overruled in the Eatl of Ferrers'* 
cafe in 1760, upon the- reafons of which there is a learned explanation by Judge 
Fofter in his report of the latter cafe. Mr. Walker's third reafon was, that on 
error the lords derive their authority from the writ iilued by the king out of chan- 
cery. To diefe three redbns Mr. Walker fubjoins fome ftrong obiervations 
againft the proceeding by articles of impeachments, aS if the proceeding by hill 
was the ohly conditutional mode of profecution in parliament. 

{nnnn) See Journ. Comm. 6. Jan. 1648-9. and 6. & 7. Feb. in fame year. 
The ordinance for abolifbing^ the kingly office was pafled 17. March 164.8-9,. 

and 
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thcfc extremities having been accompliihed, nominally by 
the houfe of commons, but really by a minority of that houfc 
backed by the army ; that houfe, or rather the fmall remnant 
of it, as inftrurnents of thofe who from their afcendancy over 
the army arbitrarily difpofed of every thing, became poffefTed of 
the whole fovereignty ; and from this extraordinary change, 
the laft feal to which was put by ordinances pafled in Fe- 
bruary 1648-9, the houfe of lords was forced into a complete 
ftate of dormancy for above ten years fucceflively, Whilft 
however the lords were permitted to exift, adling under the 
extremities of a government carried on without its conftitu- 
tional head, and under the circumftances of fuch a partition 
of power with the other houfe as is before defcribed, they 
naturally fell into the afTumption of much more judicative 
power than had before been their fhare. Accordingly we 
find, that very foon after the beginning of the long parlia- 
ment the lords, upon petitions to themfelves, exercifed both 
original and appellant jurifdidion, as well in caufes of equi- 
ty ((?) as of law ; extending their orders, even to the pu- 
nifhment of mifdemeanors, and to the awarding of damages, 

and that for taking away the houfe of peers the 19th May 1649. On the latter 
day there was alfo pafTed an ordinance declaring ^ the people. of England to be a 
" commonwealth and free ftate/' and governable as fuch " by the fupreme authority 
<< of this nation the reprefentatives of the people in parliament, and by fuch as 
" they fhall appoint and conftitute as officers and minifters under them.V All 
thefe ordinances are printed in Scobell. 

{0) As far as the editor has yet obferved, the firft dire<Sl petition to the lords 
during the long parliament for reverfal of a decree in equity was on 23. Jan. 
1640-1 by lady Moulton againft a decree and diverfe orders of lord keeper 
Finch ; and the firft direft reverfal of fuch a decree by the lords at any time was 
4>n 9. Feb. 1640-1. See Journ. Dom. Proc. accordingly. 

and 
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and fo arbitrarily encroaching upon and controuling the or- 
dinary jurifdi6tions of the kingdom, and invading the func- 
tions both of judges and juries. The truth of this remark 
will appear, from an abundance of inftances, to any, who 
examine the Journal of the lords from November 1640 to 
the end of 1641, without being at the trouble of further 
purfuing the inquiry {00) . But to draw precedents of judicature 

in 

(09) Notwithftanding the great exceeding of the lords in point of judicature, 
between the fir ft fitting of die long parliament and the ordinance of the commons 
for aboliihing the upper houfe, it feems not to have been in any degree refifteJ, 
till about 1646, when Colonel John Lilburne, the fiery ebullitions of whofe 
religious and political enthufiafm were ever involving liim in ftate-profecutions, 
and the invinciblenefs of whofe courage enabled him to triumph under the con- 
sequences of them, having been qucftioned by die houfe of lords for a book flan- 
dering the Earl of Manchefter and alfo the law of England, gave in a warm 
plea in writing protefting againft their jurifdi£tion, and appealing to the commons 
of England. The refult was, that for his wridngs including his plea of protefta- 
tion, he was fentenced by the lords in a fine of ^^4000. to imprifonment in 
the Tower for feven years, and to incapacity of office during life. See Journ. 
Dom. Proc. 10. II. July & 17. Sept. 1646. 14. Pari. Hift. vol. 14. p. 445. & 
462. & vol 15. p. 18. to 29. and vol. 17. p. 349. His wridngs were in fome 
refpefb very provoking, and in general very hot. His condudt alfo before the 
lords was very boifterous. He refufed to kneel at the bar of the houfe, ftoppexl 
his ears with his hands to prevent hearing the charge, and addrefled the lords in 
very furious language. This perhaps may in fome degree account for their being 
betrayed into an excels both of punifiiment and of their conftitutional powers. 
Some months after Lilburne's cafe, the lords met with a fimilar refiftance to their 
judicature from one, who was of a graver caft and by no means a fanatic or an 
enthufiaft. This latter perfon was the famous lawyer Sir John Maynard ; who^ 
being impeached by the commons before the lords for treafon as well as niifdc* 
meanor, and finding himfelf at their bar with the doors of their houfe Jhut^ re- 
fufed to fubmit to Aeir jurifdiftion, infifting, that it was a cafe for trial by a 
jury in the ordinary courts of juft ice ; claimed to be heard bycounfel againft 
their proceedings ; and even refufed to kneel at their bar* Though alfo he was 
€ned j^SOO. for not fabmitting himfelf to the ufual C9urfe of the houfe, he ftill 

perfcvered. 
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in parliament from proceedings during a time of fetch txctC^^ 
would be at one moment to prove almoft all kinds of judi- 
cative powers centered in the lords,^ and the next to prove 
the non-€xiflence of their body. What therefore Lord Hale> 
who was himfelf a witnels of the calamity from beginning 
to end and profefTionally no inconfiderable a<flor (ooo), has 

pcrfcvercd in his refillance ; fefufinj to hear the articles read ; and when they 
had bc:nrcad, declaring, that he had not heard thcrn, a;id t!ut in compirlfon with. 
tli2 proceedings of the lords againft him he admired thofe of the condemned ftar 
chamber. See 6. Pari. Hift. 517. & Journ. Dom. Proc. 5. F'eb. 164.7-8. This, 
was fubllantially refilling thi^ lords in their judicature in much the lame way as 
had been recently done by Li!burne, Thefe two cafes terminated thus, . Sir 
John Maynard was never tiijd on the impeachment againft him 5 but he was dif-- 
abled froin his f^rat in the houfe of commons by order of that houfe, and was kept 
out till June 1648, when the order againft him was revoked. Lilburne fufFered 
longer and more feverely : for he was kept a pritbner two years in the Tower. 
But he was at length releafed, and bad the remaining punifliment remitted by 
the lords on 'application of the commons; and the propofer of this interpofitioa 
on his behalf was Maynard, whofe Ipeech on die occafion has reached the prefent 
times. See 17. Pad. Hift. 349. Journ. Comm. Aug. 1648. and Journ. Dom. Proc. 
£br the fdlowing day. Furdier particuiaisabout Lilburtie may be foen in the article 
of his life m the Biographia Britannica} being one of the moft laboured in that 
TcQuable colledlion* It is to be Wi(hcd, that, in the new editioaof diat inftruc 
live work^ the like pains Inay be taken with the lifie of Prynnc, who was a. 
fellow fuiFer^ with but finally a determined opponent of Lilburne. The lift 
of Prynne in the original edition, is eicecuted in a very flight manner* Executed 
upon, the fame fcale and with the fame iuccefsful induftry as the life of Lilburne^ 
it would throw great light upon the hiftory of the time« Till there fhall be fiicb. 
a full life of Prynne, the account of him in Wood's Athen. Oxon. being i;nuch 
fuller than what is in the Biograph. Britann. and containing a lift of his numerous 
works, may be ufefuUy fubftituted.. 

(000) Lord Hale was 31, when the long parliament firft met. He was junior 
couHfel to archbiftiop Laud on his impeachment, and wUs counfel for fome of tlie 
principal roplifts on their trials, and \vas to have been counfel for the unfortu*- 
fiate Charles the Firft, if all hearing for him had not been prevented by his fpirited., 
and becotning denial of the jurifdi<5lioa. 

exprcfled. 
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trxprcfled in the following Trcatifc with his ufual plainnefs 
and difpaflfionatencfs, is perhaps placing the judicial afts of 
the lords in the long parliament in thfe proper light ; for he 
fliortly ftatcs the thronging of complainants efp(?cially to the 
houfe of lords, and their promifcuoufly hearing all complaints 
of decrees, fentences, and judgments, but at the fame time 
treats their proceedings as too tranfportcd beyond the 
known proper bounds to count as precedents for regular 
times (p). 

How the judicature of parliament was cxercifed from the 
fuperfeding of the kingly office and of the houfe of lords till 
the reftoration ; or whether in the parliaments during that 
interval, if fuch curtailed and iiTeguIar affemblies are to be 
ib called, any judicial builnefs beyond cafes of privilege was 
tranfafted ; it would require a Ipng invcftigation of the rc.- 
maining entries of their proceedings to afcertain ; and to enter 
{>articularly into fuch a field of inquiry at prcfcnt, would too 
mu(:h del^y th^ profecution of the fubfequent and more 
material parts of the fubjedfc under confideration. But pro- 
bably at leaft the appellant part of fuch judicature was in a 
ftate of fufp^nce and ina^lvity : and perhaps the executive 
government fcr the time being thou^t this defe-ft fufficiently 
fuppUed, by ifiuing writs of error and commiffions of dele- 
gates und^ the great feal of the oommpnwealth, to examine 
judgments decrees and fentences, in the fame kind of way 
out of parliament, as was ufual before fubverfion of the 
monarchy. In one inftance, however, provifion was made 

(f) See p. 194- 

to 



Ixiy P R E F A C E» 

to regulate appellant juFifdidion': for the pfotcdor Crom- 
well, by advice of his council, made an ordinance (y) ii> 
.1654 for limiting the jurifdidtion of chancery and regulating its 
proceedings ; and by it he conftituted a very refpedlable mode 
of examining the decrees of that lofty court. The mode 
was giving a rehearing before the lord chancellor or lord 
keeper of the great feat joined by fix judges, of whom twa 
were diredled to be taken out of each of the courts of the 
upper and lower bench and the exchequer, and of whom 
alfo one was to be a chief juftice or chief baron ; and autho- 
rizing the forum thus conftituted to make a final order.. Ta 
the ordinance containing this provifion for appeal from decrees 
of chancery. Sir Bulftrode Whitelocke firft lord commif- 
lioner of the great feal. Sir Thomas Widrington one of the 
other two commiffioncrs, and Mr. Lenthal mafter of the rolls, 
made great objedion% They even remonftrated with the 
protedtor Oliver Cromwell againft executing the ordinance ; 
and the two former, confcieiitioufly perfevering, were removed 
out of office. The nature of fome of thefe objedlions is fully 
ftated in Sir Bulftrode Whitebcke's Memorials (r) : and 
thence it appears, that the propriety of the appeal given was 
not particularly objefted ^ except that it feems, as if, befides 
the fpccified objections of inconvenience, Whitelocke, and 
the two who joined him, had confidered the ordinance as in 
fome points Icgiflating, and therefore beyond the authority of 
Cromwell and his council. 

(f } Scobell's Ordinances for 1:654. chap. 44* k&. 63, 
(r) Sec p, 621. to 627. of cd. 1732. 
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Thk next ftcp in our narrative is to the Rcftoration. 

But before coming to that xra of return of the antient 
Englifh conititution, it may be conducive, to a better under- 
-ilanding of the contcft which foon followed between tlic 
two houfes about judicature in parliament^ to take notice, not 
only of a relative work of no inconiiderable importance, iiril 
written and publifhed in 1647 by a learned but very peculiar 
and eccentric author^ when both the kingly office and oUr hdufe 
of peers were for a time in their wane, but alfo of the provo*- 
cations under which the book was written. 

Even in tljc outfet of the war between the iirft Charles 
and the two houfes of parliament, an inveterate enmity to 
both the monarchical and ariAocratical parta pf our govern- 
ment was more efpecially current with a pArty con&Oting of 
thofc ufually called Levellerj (rr). ; who, under the profeffion 
of perfcA equaiity, aimed at fubverting the rights of pro** 
perty, or rather almoft every fpecies of acquired rights ; fbnoe 
wildly expelling to meliorate civil government by newly coft-^ 
ilituting it ; and others deceitfully jxtjjeding to lift thcmieives 
into wealth and power, by ftripping the prefent pafTeflors aftd 

\rT) This fiame Is (aid tatiave been firft givea by Chtrles the Firft ut ^ 
paper ^ich he left on his eTcape from imprifonmeiit at Hampton Court and 
taking refuge in the ifle of Wight It is at leaft fo flated in 4. Marleian Mifcellany 
in a pffApMet^ ivMck watf pubfilhed in 1659 1<^ ^ipliin and jaftify the pfineiples <£ 
tfnfe catted LtwOtru Thetkle of thia fantpUce w» « The Liviuaai o^ 
^ the Pniaeipka and Maxima conoerning GoveriiiiMnt and ReligioAf which afc 
^ aflerted by thofe eoauhonly called Levellbrs/' Great caution is requifite in 
daffing pcifons amongft Levellers : for, from the perverfions of party fpirir, the 
appdladon ii often moft groflly mrftpptterf. . 

k working 
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working themfclves into their place. As the war between the 
king and the two houfes of parliament proceeded, thefe per- 
fons were contiriualljr gaining flrength ; and what at length 
tended vaftly to incrcafe their confequence was, that for a 
time they had been found convenient inftruments to the 
towering ambition of Oliver Cromwell and tlie deep views 
of his partizans, in new modelling the parliamentary army, 
and in other enterprizes againft thofe who had hitherto guided 
publick affairs on the part of the two houfes. Under fuch 
circumftances it was to be expected, that the prefs fhould teenv 
with publications againft monarchy and arii1:ocracy. So 
accordingly the fafl: was in 1647 and for fome time be- 
fore (j) : and amongft the moft confpicuous pamphleteers 
againft a king and houfe of lords ftood lieutenant-colonel 
John Lilburne, memorable for the feries of ftate profecutions 
againft him under the fucccffive adminiftrations and various 
changes of government between 1635 and the reftoration,, 
and fo zealoully and invincibly exceffive in his democratic 
principles as to be deemed the Coryphaeus of Levellers, or to 
ufe Mr. Prynne's coarfer diction " the ringleader of the 
** regiment of new firebrands." The more immediate objeft 
of attack vrith this delcription of writers was the houfe of 
lords : for as to the kingly office, it's funSions were already 
fo iiippreiled, as to make the attack of it but a Iccondary object. 
The chief run, therefore, was at the peerage : and not con- 
tent with ftating wJierein the lords in point of judicature 
or otherwife had exceeded the due bounds, Lilburne and his^ 
fellow-labourer Overton,, with other champions in the fame 

(x) See Hit writings eked by Pryone 'm hU Plea for the Lcfds, p. a. &4« of 
&x edition cf X65& 

caufe^ 
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caufc, attacked the order itfelf ; representing the peerage as the 
offspring of an ufurped prerogative of the crown, degrading the 
peers from an hereditary council for pubUc good into mere 
creatures and fubfervient inft-ruments of royahy, denying to 
the houfe of lords all right to any fhare cither of legiflative or 
judicial power [ss), and affirming the fupreme power to be in 
the houfe of commons only (xj-j). To encounter thefe ex- 

k 2 travagant 

(jf) The den'al by Lilburne of all judicial power to the lords i?ras objected to 
liim by Prynne as a great inconfiftency -, the latter ftating, that Lilburne had htm- 
felffuedthe hrds iy petition to reverfe the outrageous ftar-chamber fentence againft 
him and to compenfate him with damages. See Prynne's Plea for the Lords, edit, 
of 1658. p. 422. That the ftar-chamber fentence againft Lilburne was reverfid 
as unjuft and illegal, and accordingly vacated by an order of the lords after hearing 
Mr. Bradfhawe whom they had affigned as Lilbunie's counfel, appears by the 
Journal of the Lords for the 2d and 13th of February 1645-6. But it may be 
doubted, whether this was done on a petition to the lords from Lilburne ; for in 
their Journal of 26. Jan. in iame year, there is an entry of a mejfagefrom the 
commons deiiring the concurrence of l3ie lords ^ in two votes concerning the un« 
^ juft fentence in the ftar-chamber againft John Lilburne ;" and there follows an 
order dTthe lords upon that gr jpnd. The two refdutions, to which the commons 
thus defired the concurrence of the lords, had been made as long ago as 5. May 
1641. but had been fuffered to be dormant. However, whether Lilburne ac- 
tually petitioned the lords to reverfe the ftar-chamber fentence or not^ it appears 
attain from Prynne*s ftatement, out cf Lilbume's writings in another place, that 
he not only Ibmetimes had extolled the lords for having done juftice to him, but 
had oCcaikmally denied the power of the houfe of commons without the lords. 
See p. 46. in 47* of Prynne's Flea for the Lords. In truth both Prynne and Lil- 
burne were &> open to the charge of inconftftency, that in that refped they com- 
bated almoft upon equal terms. 

[sss) But Lilburne did not always ftate his do£lrines againft the lords in (b 
exceffive a way. The following paper, which was a propofidon fent by Lilburne 
to the fpeaker of the conunoris in 0£lober 1647) when he was imprifbned by 
order of the lords on the charge of a mifdemcanor, is a proof, that either he or 

thofe 
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travagant dcxSrines, the indefatigable controvertlft Mr. Prynne 
in 1-647 brought ^^^^^ ^^ "Plea for the Lords or Houfe of 

" Pecn." 

thcie about him knew bovr to (hap« his attack of the hou& of hxp^ with more 
caution : though even this fpocimen of Lilburne has ftroi>g marks of ccccntricitjfc 
The paper is given in Lilburne's life in the Biographia Britajinica, and being fy 
conne6ted with the fubjecft of this prefoce may not be unacceptable here. It is as 

follows: 

• 

*• The propoAtion of Lieutenant Colonel John Lilburne, Prerogative 
•* Prifoner in the Tower of London, made unto the Lords and Commons 
*^ aflembled at Weftminfter and to the whole kingdom of England^ 

« oa. 2, 1647. 

" I grant the houfe of lords accorcSng to the ftatute of Edward the Third, 
^ chap. 5. to have in taw a jurifdi^lion for redreffing grievances, either upon ilJe* 
** gal dilays or i\h^l judgments given in any of the courts of Weftminfter Hall, 
^ provided they have the iing*s particular commiffion therefore, and other the legal 
^ powers contained in that ftatute ; which juriidi£tion and no other feem to me 
^ to be confirmed by the ftatute of the 27th EKz. chap. 8. and 3xft Elis. 
** chap, I. 

<( But I pofittfdy tieny, Aat the houfe of lo^ 1^ the knonm and dedarad 
V law of England, have aitf omciKAL jitiiisdictiok ««r amf camnmur wkau 
^ Jievery either fir lify limbi liberty^ 4r ^Uy which is the only and alone thing 
^ in controvMriy betwixt them and sie^ And d^ia poftdoa, I wiH in 1 public 
H aflembly,or before bodi houfes, in kw debate with emyfirij teewjers ia England, 
^ that ^e prafKtioners of the law; and I wifl be content the kNrds ftall chufo 
•them CTcry man : and if after I have Cud for myfelf what I cai^ eaey three rf 
« tbefefirty &Tiy#ri.fworn to deliver their judgments according to the kaofwn kw 
« of England give it under their hands again* me, I will give over my prefeni 
« conteft with the lords, and furrender myfclf up to the pmiflunetit and fimtonee 
« of the prefcnt lords and commons, prefoided at this debate I have fix or ten ef 
« myfriindi prefent ta take in writing all that paps thereupon^ 

« Witne6 my hand and (eal in the prefence of dmrs wittiefles in Ike Tower 

« of London this ad of Odober l647»" 

Thia 
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'* Peers/* Fbnncrly he and I.ilburnc had been equal fuf- 
fcrers from the cruel afperities of the ftar-chamber court $ 
and juft before the beginning of the civil wars diey were 
fauzzaed as fainted nuu-tyrs in the fame popular caufe {()• 
But gradually they became enlifted in oppoiite parties in the 
ftate, and in almoft every point of view completely hoftile to 
each other (»)• Prynoe was flaunch to prefbyterianiim> and 

had 

This lingular diallenge, cooneded with Sir John Maynard's oppoficion to the 
jurifilidion of the lords about the fame time, renders it probable, that there was 
it leaft a current doubt amongft lawyers, whether the jurifdi£lion of the lords 
had not been unwarrantably extended See further the former note about LiU 
hume in p. 6i. 

(/) See as to Prynne Sanderf. in his Hift. of Cha, I. 338. and as to Lilburne 
hb life in the Biographia Britannica. 

(«) They were in declared hoftility at leaft as early as 1645. This appears 
\y a letter of Lilburne to Prynne dated 7. June 1645, ^^ which there is an ac- 
count in note (P) of Lilburne's life in the Biographia Bricannica. tt alfo appears 
from Prymie's TnBt latitled, «^ A Freih Difcavery of fame Prodigious New 
** Wandering Blazing Stars and Flrtbramds^* which was puUiihed in that year* 
In fedion 9. Lilburne is accufed of being the aggreflbr, by writing againft him 
Pryiuie ; more efpeciaOy for the perfecuting fpirit in matters of religion exhibited 
in his treatife inlitkd, ^ Troth trnnnphtng orer FaMiood, Antiquity over No- 
** velty." Prynne*s anfwer to the imputation of intolerance exhibits him in a 
xokA dt%iifting way : (ok he glocies in religious perfacitdeii, as if it was a duty, 
Ab^ttt tm% yeva after Pryooe pdUiflied a long and ddiberate treitile, again 
fiercely recemncttdidg rdigioue periecutioiL The very title of this latter treatife 
is mnemlous* It is, ^ The Swono rf Christian Maoistrjicv fi^^ud^ 
« or a Fidl VindieaciQa of Chciftian Kii^ and Magiflratei Authority usler the 
« GdpdtopiiMaiIdolatry,AfMA»cy^Herefy,Bl«rpheny ai^ 
^ P$cmiafj^ Orpcral^ and in ime Cafes with Bmiiflmeti and Capital Fuaifli. 

^ ments," Thustheveryindividual,who^underthefan£tionofpoliticksandie]igiaiV 
had beenbarbaroufly fentenced to lofe his ears to branding of the cheeks and to perpe- 
tual impxifenment, firft for learned and rfaapfedical nodtnfe J^nfl phys and players 

and 
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had imbibed the harih and four fpirit of intolerance, which 
//jeH aduated perfons of that perfuafion both in England and 
.Scotland : for thofe generous fentiments of toleration, which 
now feem to extend their influence over ahnoft all religious 
perfuafions amongft us, had fcarce begun to operate ; and in 
thofe times at leaft, Roman Catholic zealots were not the only 
advocates for religious perfecution, and even thofe of the 
church of England were far from faultlefs in that point. But 
Lilburne was moft heartily devoted to the Independents ; 
and it niuft be confefled, that, however ftrange dieir religious 
fanaticifm might be, and however dangerous and outrageous 
their political enthufiafm, this latter party fo profefled and 
praftifed the virtue of religious tolerance, as to acquire the 
fame {w) of having firft promulged it's mild and benevolent 
principles. Both Prynne and Lilburne had begun, with add- 
ing as bitter enemies to, and writing inveftives againft, not 
only epifcopacy, but the king and his court : and both had been 
cruelly punifhed by jfentences of a judicature, infome refpedt 
ariftocratically compofed, the ftar-chambcr always having had 
a large proportion of peers amongft it's members. But in the 
refult there was a wide fpace between the two as to monarchy and 
ariftocracy } thpugh both continued their enmity to biihops 

znd againft Charles and his Queen on account of liberally and innocently coun- 
tenancing dramatic exhibitions, and next for difputacious and contemptible 
inve£Hves about the religious ceremonialsi became a heated advocate for perfe- 
cution of opinions, even to the extreme of capital puniihment How would fuch 
a man have aded, had he beendeftined to prefide, over a court of religious inqui-' 
fition, fuch as the inquifitions of Portugal or Spain ; or even over a mixed forum of 
politicks and religion, fuch as the ftar-chamber of whole tyranny himfelf had been' 
^viAimf 

(w) See Hume's Hift, Engl. chap. 57. .',•.; 

and 
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and the epifcopal form of church government. On the one 
hand Lilburne's principles precipitated him into the moft de- 
mocratic exceffes ; his mind being too flightly endowed, 
and too much under tlie dominion of religious phrenzy, to 
philofophize upon republicanifm. On the other hand^ 
Prynne, after having long written with virulence againft the 
king perfonally, and difFufed principles ftrongly tending to 
encourage even more than (at) dethronement,, at length changed 

{x) His writings againft the king had been fo violent, and fo numerous, diat 
when Prynne, as a leading perfon for accommodating with Charles, was ar- 
bitrarily excluded from the houfe of commons and imprifoned by the army, and it 
bad been determined to bring Charles to a trial, Prynne's own writings were 
appealed to for juilifieatioa of the then determined extremities againft the king. 
The pamphlet publifhed for this purpofe had a ver^ long title, expreffive of 
Prynnc's former accuiations of Charles. The tide, which it feems included the 
principal meatter of the piece, is ftated at length in p. Iii6. of Sanderfon's Life 
of Charles. In the b^tnning it is ftiled ^ Mr. Prynne's Charge againft the 
^ King." After a long catalogue of imputations againft Charles, it is exprefTed 
to be co]le£led **from the Books written" by Prynne, and is defcribed to be 

• but a very finall tafte from the main Ocean of that, which he has written con- 
^ cerning the King and his ill behaviour iince his coming to the Crown i as alfo 
*^ with references unto clear fatisfai^ory convincing anfwers unto feveral objec- 
•* tions, concerning refitting cenfuring and depriving kings for their tyraimy, yea 

• capitally proceeding againft them, ty the said Author." For the proofs of 
die c&arge by Prynne againft the king, and for Prynne's doSrine in favour of 
the cruel outrages then refolved on and foon after a£led, the reader was referred 
to Prynne*s own writings : namely, to the third of his four parts of ** The Sove- 
** reign Power of Parliaments," which was publiflied in 1643, and to his 
^ Rome's Mafter Piece," the fecond edition of which was publifhed in 1644. 
Thus Prynne, who, it muft be confeiTed, was one of the moft diftinguifhed for 
courage in refifting the outrage of the parliament's army to force the houfe of 
cdnniMis into the ordinance for trjdng the unfortunate Charles, and was feea 
courageoufly a£Uve on bis behalf, was htmfelf made a witnef» againft the king % 
and the former writings of Prynne wece reforted to^ as the beft mode of anfwering 
hisprefent condud and (^preparing thepubKck mind for die cruel extremity 
whUb fooD followed. 

his 
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his tone: and as if both his firfl political and religious rcfcnN 
ments were fated, by employment in the deftrudion of Iiis arch 
enemy and antient pcrfecutor archbifhop Laud, whom he unre- 
lentingly purfucd'even beyond the grave {y), and by feeing pref- 
byterianifm triumphant over <5pifcopacy and royalty fubdued into 
a wretched captivity, this compound of learned combuftibles at 
length pointed theexplofionof his artillery againft religious inde- 
pendency and Lilburnian republicanifm, and became violently 
zealous for royalty and a very bigot to arillocracy. It is dif- 
ficult wholly to account, for this trttnfition of a recent viftim 
of ftar-chamber perfecution, from revilings againft the firft 
Charles and his court and againft biftiops and all the appen** 
dages of prelacy, to the love of kingfliip and the peerage. 
But probably a blind attachment to the rigor and ftifFnefs of 
preibyterianifm as it was then fafluoned, and an abomination 
of the daring flights of independency and republicanifm, were 
powerful influences over the mind of Prynne : for it was not 
diflicult to fee, that the preibyterian fadion was xnoii likely 
to turn the balance of political power in their £ivour, by 

(7) Prynne puUifhed no le(s than three diiFerent books in relation to the trial 
of archbifhop LaiuL The firft was publifhed in 1644 a little before the archbiihop's 
execution, by the title of A Breviati of tbi Life tf William Laud\ and was 
framed out of Laud's own Diary. The fecond was publifhed in 1645 by the title 
<^ New bidden Wtfrks rf Darknefs brought to Publick Ligbt^ as an introdufUon 
to Laud's trial. The third was publifhed in 1646 by the title of Canterburfs 
Doom, or tbt Fi&ST Pa&t of a CmpUat Hijtorj of tbo ConmitmnU Charge 
Trial Condemnatkn and Execution rf William Laud. The two htter books wers 
publifhed after the archbifhop's execution^which was in January 1 644-5; and dmigb 
they were never complcafed, yet they alone extend to almofl 800 pagea in fialia 
doHy printed Soch^ TduaiiDaus revenge afier aa enemy's death ie perhaps 
vichout example* 
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Qnking with the king and the lords for that purpofe. Perhaps 
alfo Prynne was not fo entirely loft in religious and political 
reveries, as to be without hope, that by being a chief inllru- 
inent in- fuch a mode of reftoring royalty he might hide the 
coarfe ftigmas of ftar- chamber cruelty in the venerable and 
fpreading ^robes of judicature. Indeed had king Charles re- 
turned to the exercife of the royal fundions under fuch an 
influence, it would fcarce have been wonderful, if, inftead 
of Mr. Hyde made a Lord Chancellor pf England and Earl 
of Clarendon, we had now to look back on Mr. Prynne, ex- 
alted into judicial pre-eminence and ariftocratical diftinftion, 
■and confolidated into the peerage of which be was fo ardent 
a defender. But whatever might have been rfie caufe of the 
change, it is moft apparent, that in. 1647, when Prynne firft 
publifhed his Plea for th« Lords, he was become Ae great 
champion for Icingfliip and the houfe of lords againft Lilburnc 
and every Qther devotee of republicaniim ; and the book is ex- 
aftly fuch as ixiight be expefted from a bigot contending to 
elevate what his enthufiaftic opponents wifhed to deftroy. The 

•book is divided into two fetftions.^ In the firft fedlion 

Prynne undertakes to prove, that the Lords^ though not 
<$leAed »by the people, but originating from creation by 
Abe .Crown, have an antient and undoubted right to fit and 
vote ;in ^nglifli parliaments. tJpon the fupbofition of 
a 4ime of public tranquility, with all the -parts of our 
Governntent in perfect aiftivity, the afTertion, which was thvis 
propofed »by 'Prynne for folemn argument, and which it is 
but juft to fay he maintains with vaft difplay of ,learnipg ^nd 
acjitenefs, was ft tri^ifm. ;Nor eyqn.gpjjd JL^^l^pe'^s ,vmtu-. 

i tpred 
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tored cnthufiafm have found a pretence to be hardy enough 
to deny, that under the government fo exifting the houie of 
lords wsLS an immemorial integral and eflcntial part of an 
Ei>glifli legiflature : and upon fuch a cafey all that the moft 
erudite and profound friends of republicaniim could have 
colorably urged muft have been> that the e:|j^fting govern- 
ment was faulty; and that the people, over whom and for 
whofc benefit it was adminiftrable, would confult Uicir inte- 
refts and happinefs by changing it into a pure republic. But 
the caifi really exifting, when Prynne thus advanced into the 
field of controverly, was quite of anotheit^kind. A war had 
been long cairied on between the kiijg arid the two houfes 
of parlia;nent ; and during tliat war the two houies had 
affumed all the royal funftions^ and had without the 
king legiflated, ev^n to the extent^ firft of lopping oiF 
the bifliops from the houfe of lords, and next of aboliflung 
cpifcopacy with all its appendages and fubftituting the prcf- 
byterian form of ecclefiaftical difcipline and government ; in 
other words, had fo legiflated^ to the extent of lopping off 
one branch of the houfe of lords and of changing the nationsd 
religion {z). The refult of the war was, that the two houfes, 
or rather what remained of them> were vidoriousj that 
they held the king in imprifonment ; and that they continued 
to carry on the government without him. When therefore 
Prynne firft publifhed his Plea for the Lords, the true iflue 
between him and his opponents was, whether, with the an- 
tient government thus broken down, with a monarchy left 

(z) See 9. Pari. Hift. 55. 356. 37^^ 437' andinScobeOyfee the ordinances 
of the two houfes for 12. June and 2. Aug. 1643;. 3. Jan. 1644^5. 23. Aug. 1645. 
4uid 9* Od. 1646. See alfo Hulband's Collections, 877. 

in 
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in nanie only, with a houfe of lords confifting only of a 

* » 

finall portion of the peerage, and with a houfe of commons 

curtailed of almoft half its original members, there was not 
a fair opening for the eftablifhment of a new conftitution ; 
and whether under fuch circumftances, it would not be more 
confonant to the wifhes of a majority of the people and more 
promifing of happinefs to the whole fociety, to compleat the 
dcftrodtion of the monarchy and to introduce in its place fome 
form of republic ; or at leaft, whether it was not more fit 
and becoming to take the fenfe of the people at large upon 
that point through a full reprefentation of them by a new 
cledion for the purpofe, than to bind the people in fo high 
a matter by the votes of a dwindled houfe of comAions and 
©f a mere fragment of a curtailed houfe of lords. But in- 
flead of meeting all thefe confiderations ; inftead of enlarg- 
ing, to evince the hazard impolicy injuilice and cruelty of 
proceeding to the lafl extremity ; inilead of exhibiting the 
fuperior advantages of our limited monarchy ; inftead of rea- 
foning, to fhew tlie pradkicability of reconcilement with the 
king and his party and of fo renovating the antient confti- 
tution, and to prove the vaft preferablenefs, not only of {o 
proceeding, but of fo proceeding through the two houfcs 
fuch as they then exifted ; Prynne takes advantage of the 
4inikilfulnefs of his Lilburnian adverfaries ; aiid confcious, that 
neidier a Harrington, nor a Sidney {zz), had interpofed, 

1 2 Prynne 

(xz) It IS not meant here to refer to Harrington and Sidney, as if they were 
ioth partizans of the republican form of government. They were indeed 
both profound and manly free thinkers ;md free writers on government. But 
only H^rington was tfae^ devotee of republicanifin ; for Sidney} though fo ftre- 

nuous 
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Prymic for the moft part avoids the true points of the con- 
troverfy. With that view, he drav?s off the iittcnlion of hi^ 
readers, by exhaufting them with hiftorical proofs of the hCt 
of the antient government^ which was neither denied nor de- 
niable. Well knowing alfo the devout prejudices,, or rather the 
cant, of the time, he (belters himfelf, in a cloud of references to 
holy icripture ; in the prophane affimilation of the infinite eternal 
and fupreme omnipotence of the univerfal Creator with the 
ffuAuating aiid perilhdble atoms of human fovereighty ; and 
in prefomptiious argument from the relation between God 
and his creation mankind to that between the petty monarchs 
of the earth and their fellow creatures ; with the hope, by 
fbch urniatural combinations, to delude his readers intd the 
abiurd confideration of our kingly government and xmv peer- 
age, as if tiiey were of divine right and indefeaiible {a)^ 

nuous^n aflertor of the liberty of mankind and of accountablencfs for abufc of 
political power, arid fafiiccefsftil an~ cxpofer of the pretended divinity ^ nonar* 
chtcal govemm^ts, was partial to a. limited and mixed monardiy. Bee fcQiaa i6^ 
of his Difcourfes on Governraent* 

{a) The ntan/icY, k\ iVlilch Prylirte argues frdm tlie Stipreriie AuA<^ df all 
things to human govenlment^ is to this effe£t Firft he imputes it as the doc« 
trine of Lilburne and his foHowers, that eleftion of the people is eflential to the 
making of lawful kings 5did magiftrates. Then Prynne anfwers this doctrine by 
various reafons ; arid His Aird reafon chiefly Coftfifts in this, namely, that if the 
dodrine was trnc^ it wotdd follow, i. that ** God himfelf is no lawful king or 
*^ governor over all the World and creatures in it, becaufe not chofen or ele£led 
" by the general voice of the creatures and mankind to be king over them :" 
and a. that ^ Jefus Chrift himfelf, who is a king by birthright, was not cfao- 
*< fen by his faints church fubje6ts and people, but chufes them to be his liegesf 
<^ Ih^'upoh this aocbiiht be no tawful king or governor/' Thefe parages are 
from Prynne's Plea for Ae Lords, ed. Of 165^. page 8. and 9. and there the 
deader will fidd them plentifully interiBixed ^ith reftsrenees io the Old and New 
Tcftameht. 

Nor 
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Nor is he content with this political idolatry :* for he nkcs 
every occaiion of treating popular oleflion and popular con- 

feut inmatcers of goveran:cnt with concemptuoufiiefs (i). 

Having 

(*) Lord Hale was not over d.-mocratically inc!inedi as hw raflv cenfiirer Mr. 
Roger North fuppofes , but on die contrary fo inflexible in his attachment to the 
monarchical part of our conftitution, that not only in his Iliftory of the Pleas of the 
Crown, but in his unpubliQied cuUe^lions of law on the Rights of the Crown in 
his own hand-writing, tliere are paHages, which, if they have a fault, arc open to 
remark on that very account. Indeed both the enemies and friends of the Revolu- 
tion feem to have been fully aware of this : for the former have appealed to the au- 
diorityof his opinions againft its principles, and the latter have thought it neceflary 
to obferve upon certain parts of his writings concerning the hereditary fucceffion 
of the crown of £ngtand. See *^ The Hereditary Right of the Crown of England 
^ Ailerted," 128. 179, & 221. and the laft Difcourfe in Judge Forfter's Crown 
Law. Bttt whatever might be the extent of lord Hale's prejudices in this refpedl, 
his mind wasr too philolbphicaliy expanded, not to (ee, tbtt the confent or agree- 
ncnt of the people was at kafl a moft dcfirable fource of political power $ and 
that by being founded upon iucb a bafis^ government becomes guarded by the 
fiicredneis of mosal obligation. The following extrad, from the firft chapter of hi< 
unpublifliedmanufcript intitled Prbparatory Notes touching the Rights 
09 TH& Crowk, will, it is conceived, warrant this affertioa. 

<* The right of political government may be coniideved under a double notion.--* 
•• I. Before it is fettled, or in fori. — a. After it is fettled, or infa£lo ejfe. 

•* I. Before it is fettled.— It is clear, that no form of government, nor any 
«• government at all, can challenge any right but by pofitive inftitutioo. Man, 
•• though he be \KxnJubjicihilis tm man, yet jure nature he is fubjefl to none in » 
^ politic conlideratbn. It is true, the defire to perpetuate and prefer ve his own 
•• being, and profit it by communion, inclines bim to focie^^ and confequeml/ 
« to government and fobjedion as the bond. But tiU he fubjed hfmfdf he is 
« naturally free. Therefore much left can any form of government challenge a 
« natural right, it is true one form of government may be better in. itfelf. Yet 
<< all are but of pofitive or introdiioed origiaaL 

« a. After it is fettled.— Though natund right » j«fticr be iM te «r%iiial 

«of 
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Having thus in the firfl: fectlon alrhoft deified the king and 
the peerage, and made the right of both nearly indefeafible, 
Prynne, in his fccond, moft labori ;u{lv ftrlves to elevate the 
judicatiire of the houfe of lords into almoft unbounded uni- 
verfality and fupremacy both of appellant and other jurifdic- 
tion, exclufive of the houfe of commons and indeed except 
in name of the king alfo. Prynne's manner of attempting 
to prove this offenfive doflrine is curious* He begins with 
compounding the moft full and extenfive defcription of the 
judicature of parliament out of many moft reIpe£Vable 
books, efpecially the writings of that coloiTus of our law 
lord Coke, whom Prynne like too many others is conti- 
nually depreciating and at the fame time borrowing from. 
Thus beginning, with attributing the judicature to the 
whole parliament, that is, the three component parts of king 
lords and commons, in a book profefledly written to vindicate 
the exclufive right of two or rather of one of them, may to plain 
common readers feem furprizing. But thefeare foon much more 
furprized. Scarce has Prynne fo defcribcd the judicature of 
the whole parliament, before he gravely informs his readers, 
that the queftion is, whether this fupreme judicature of the 
whole parliament refides in all of the three great component 

* of any government ; yet when a government is once eflablidied, the fame na- 
«« tural juftice, that requires every man to keep his contrail or agreement, binds 
** the fociety wherein fuch government is fettled, and the members thereof, to ob- 
** ferve tlut agreement whereby the government ftands fo fettled." 

From this extradl, it appears, how widely lord Hale differed from Prynne on 
the principles of government. It was the wifdom of lord Hale to render poli- 
tical fubmiHion a dignified offering of rational attachment, and the confcientious 
performance of. a moral duty, it was the policy of Prynne to extort fuch fub- 
miffioh as a fervile tribute from bigoted ignorance. 

parts. 
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parts, or in two of them jointly, or in one of them fcparatcly ; 
and having thus opened the queftion he inftantly and pofitively 
aflerts, that the judicature of the whole rcfides in the king 
and lords exclufive of the commons. Nor is this the fum total 
of tile feat Prynne performs ; for after having thus profeffed 
to convert three into two, he without promife or profeffion, 
and by gradual and almoft imperceptible undermining and 
management, fo profecutes the conjuration, as to tranfmute two 
into one. In plain Englifli, Prynne commences with a flou- 
rifhing defcription of the judicature of king lords and com- 
mons, proceeds with excluding the commons, and finiflies 
with appropriating the fubftantial poffeflion to the lords 
fingly. The learned procefs, by which the hoiife of com- 
mons is thus eafed of the folicitude trouble and refponfi- 
bility of mixing in the judicature of parliament, is nearly to 
this efFedl. He ftates and argues it as a clear and irrefra- 
gable truth, that till the latter end of the reign of Henry 
the third the houfe of commons did not exift> but our Englifli 
. parliament coniifted of king and lords only : and from this 
affertion of Prynne, in his Plea foe the Lords and in fome of his 
prior writings, particularly in the fecond part of his Parlia- 
mentary Writs, may be dated the commencement of the grand 
controverfy about the origin of the houfe of commons, which 
was afterwards led by that able aflertor of the elective branch 
of our parliament Mr. Petyt on the one hand and by the learned 
but bigoted Dr. Brady on the other; for though fome opi- 
nions of earlier date than. Mr. Prynne's writings are to be 
gleaned from the works of former writers (^^}, yet before his 

(U) See the reference to them, and the ftatement of their feveral notions, in 
page 3. of Part II. of Prynne's very learned and curious collections on Parlia- 
mentary Writs, 

difcufiion 
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difcufllon that fubjeft had not been largely catered upon, nor 
minutely and formally examined in a controverfial way. Upoji 
this famous and interefting point as to the time and manner 
of the origination of our hoi^fe of commons, lord Hale (who 
was peculiarly qualified by his familiarity with the records of 
the kingdom and his fuperior talent of making the proper 
inference from them; and whofe knowledge pf our law 
and conftitution is rcprefcnted, even by the invidious ai^ 
tale-bearing recorder of his failings, or rather thp un- 
juft reporter of them, to have been allowed on all hancjs 
the moft profound of his time {iii), but whofe modefty and 
whofe love of truth always prevented him from obtruding rafti 
aflertions where conjefture only was warrantable) .appears to 
have confidered the fubjed: as too enveloped in obfcurity to 
admit of much poiitivc opinion (r). But Prynnc was ijot fo 

liice 

(bbh) See Mr.^ogcr North's Life of his hcothcr.^eJLord Keeper, .^63. 

(c) Lord Half's 'diffidence, on the point as to the origin of our pair liament and 
Jthe ^Gommenceraent of our iiDttfe of eommons, is very evident in the volume of 
liis .coUe6lions.epn«einingitbe-Pjoerqg^vi^ which tbe.pre&c^rconfideffi as betpg 
what in the lift pf lord Hale's writings, in MihopJBpcoet's life of /hinEi ,is jntitled 
Incepta de Jurieus Coron*. This it is conceivesd will fufficiently agpear by 
the -foUowring .cxtraiSs from that manufcript volume, which, though for the moft 
^arband upon the wh^le in too impeife&'a Aate to bear -an entire publication, 
iConUios many tfaingacof ,gres|t atsIuc. ' A^naingjwuth>the fabjefi df ^parliamont 
,he writes thus. 

*' 'When- parliament 'began, or in what right or in what form, is an inquiry 
'^.impoffible to he doafly difcovered s partly for that*tiie records of fuch antiquity 
« are not extant ; partly becaufe the hiftory of former tinies n^ver ,pn^c any 
'*' prerife xKfcovery of the form or praSiQC of th^m, as /not f^fpeilii^g a change 
** or alteration, and therefore paffing over the particular dcfcription .there<rf as 

^^ impertinent. 
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Tilcc and Scrupulous j and where his paffion and prejudice 
prompted, he was daftiing enough to cut the gordian knot of 
antiquarian entanglement he could not untie, and for that pur* 
pofe ever ready to apply the magifterial fword of his dogmatical 
aflertion, ' Thus afluming, he unhefitatingly takes for his 
logical major againft all x:opaxtner{hip of the houfe of com* 
mons in judicature of parliament, that before the latter end 
of our third Henry's reign the king and lords were the only 
conftituent parts of the parliament of England. Next as the 
minor of his fyllogifm he as peremptorily infifts, that when 
the commons were admitted into our parliament, or, to ufc 
Mr, Prynne's own language, when the king and lords fo ad- 
mitted the commons, it was only fo fhare in the exercife of 
the legiflative confultive and tax-impofing powers, and not in 
judicature : and that under this limitation the admiffion of 
the commons continued ever afterwards. Upon fuch premifes, . 
the inference of Prynne excluding the conmions from all fharc 

*^ Impertinent. Hence we have fome mention of consii.iui« mAgkatum, 
** fometimes of convocatio cleri et pofuli, fomctimcs of consilium 
^ MACBTUM, fometimes of curia aegis; which though they fcem to intend 
^ die fame thin^ yet iht dijfiren^ ixfrejfiom mah 4he thing uneirtMJU^ 

In a fubfequent page there is the following obfervation. 

^ Su^ hare been the variety of the rights of government within this realm, 
^ fo many the vieiiEtudes of gain and lofr between the king's prerogative and the 
^ fiibje£k's liberty ; fuch are the uncertainty and oUcurlty in the reiations of hif« 
^ torians, fuch the brevity anddarknefs in the records extant of paflagcs of antlenc 
^ time, efpeciaSy before the beginning of Hen. 3. that we can but guifsy what 
** was antjemfy dw right or ibrm of parliament. We may difcover, that they 
«* were nor m they ace noirnfcd : but what thtf were we Mn but tmcerfainfy 

nx of 
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pf the judicature would b5 irrefiftible : for they could not have 
a (hare, whep they did not exift ; and if when they were 
called into exiflence, it was under the re{l:ri£lion of not mix- 
kjg with the king and lords in judicature ;. and if that reftridtioa 
wa« noc afterwards yielded or waived to the commons, then the 
fj£t of our conftitution was compleatly againfl: them in this 
point, and the judicature continued as appropriate to the lords, 
after the eftablifhment of the houfe of commons as before its. 
birth ; and if thexommons ihould be admitted into a partici-. 
pation of the judicature, it was to be on the ground of Ibme 
cogent inducement to make a conceflion in their favour. But 
it fo happen?, that the premifes, upon which Prynne fo con- 
fidently builds his proud and lofty fabric of exclufivc arifto- 
cratical judicature, notwithftanding all the ponderous materials 
fupplied by his antiquarian learning, notwithftanding all the 
piles and props of his legal architecture, do not furnifli a foli- 
dity of foundation correfpondent with the defiance he feems 
to bid toallcontradidlion. In truth every inch of his premiies 
is at leaft difputable ; and what he exhibits as the firm entire 
rock of conftitution, being put to the teft, proves tabe a diver- 
lified compofition of very fufpicious materials. His boaftei 
major ^ that is, the noi^entity of tlie comnoons in parliament 
before the latter end of the reign of Henry the Third, is fo far 
from being a clear irrefragable fad, that ever fince his aflertion 
was firft publiflied, it has been the fubjedl of warm and dubious 
controverfy amongft perfons the moft deeply informed ; and 
even Lord Hale found his vaft learning and his ftrong dif- 
cernment inadequate to difperfing the darknefs which envelops 
the fubje£k. Nor though the commencement of county and 
borough reprefentaticMi in the reign of Henry the Third fhould 
be conceded, would Prynnc's dogma, making the houfe of 

lords 



t> R E F A C '£. Ixxi^S 

lords before the forty-ninth of Henry the Third the only con*- 
ftituent part of parliament befides the king, be a neceflarV 
confequence. It would ftill remain to prove, that the perfons 
fummoned to and compofing parliament at a mof e early period 
were a houfe of lords, in the form in which that houfc with 
Ibme little exception was in Prynne*s time and ftill is confti'- 
tuted : that is, not as more antiently was the cafe, an aflembly 
of feudal terr I foria/ herons j an aflembly of barons by tenure (f 
Jands^ but an aflembly of titular barons, an aflembly of peers 
poflefling^(?r/^ow^/ titles of honour : and it is poflible, that oh ft 
deep inveftigation into that point, the houfc of lords, as the 
peerage was conftitutcd in Prynne's time and now cxifts, would 
appear to be fcarce fo antient as the time, to which Prynnfe 
thus zeaiouily endeavours to poftpone the origination of the 
houie of commons. Nay, even proving the peerage to be im- 
fnemorially the fame as it now is w^uld not quite fubftantiate 
Prynne's aflcrtion : becauie on his part it would be further 
rcquifite to fliew, that the houfe of lords, as it fubfifted before 
the forty-ninth of Henry the Thirds was compofed of lords or 
greater barons only> and not mixed with the ordinary tenants 
in capite of the crow« ; the contrary of which is admitted by 
Prynne'*s fuccefibr in the argument againfl: the commons Dr, 
Brady (dd)^ though in refpeft to monarchical government the 
latter was both more high flown and arbitrary and more fteady 
in his notions than the former. Nor as to Prynile's minora 
namely, the referve of judicature to the king and lords, when 
the commons were admitted into parliament with a con- 
tinual ufage conformable to that referve, is the matter lefs con- 
feftable. The record of fuch a refervein exclufion ofth^e com-' 

(</</) See Introdu^.tQ Brady's Anfwcr to Petit's« Right of the Commons Aflerted." 

ni z mons 
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mens is wanting. Ufage muft therefore be the evidence. But 
the antlent xifiige relied on by Prynne is liable to the objefttoa 
of his appl)ing that exercifc of judicature to the houfe of lords, 
whidi, as we (hall prcfcntly fee. Lord Hale atid others atfri- 
bute to a council of the king in parliament diftin<ft from lorda 
and comrnons and fubordinate to both^ It is alfo counterafted 
by iuftances of exercifc of judicature by the king lords and 
commons concurrently. Indeed Prynne himfelf writes, as if 
he was confcious of the feebleneft of the ground, upon which 
he afferts the exclufiou of the commons from all copartnerihtp 
with the king, and lords in judicature : for in one pwt of his Plea, 
for the Lords he adds as an exception, where^ on the cjcercife 
of the extraordinary judicatuFc of parliament by bills of atuiii-* 
der or bills to revtrfe ads of attainder, the king and lo»ds con«- 
^iceod to afk, or, fo u(e the proud language of Prynne, arc- 
pleafcdtor^fi^iWthe concurrence of the commons ; which ex* 
9eption he adroidy iiitroduces to anticipate ene great ckfs of 
precedents againil his appropriation of judicature to the king and 
lords j but which feems almoft tantamooat to iayingr that the 
judicature belongs to them only except where it is exerciled 
by them and the commons jointly, and consequently of itfelf 
tends very much to enervate if not to deflroy bis own doc« 
trine*— Thus flared, Prynne's Flea for the L^ords appears a 
very offeniive and unwarrantable attempt, Co^exalt the judicature 
of the lords into an extravagance of latitude, and into an entire 
independence both of the king' and commons^ Upon thia 
view alfo of the book compared with Prynae*s former deeds 
and wvitings, there arifes a ftrange pi^re of verfatility change* 
ablenefs and incQufiAence* Some time before 1647 ^^ttnc 
was noted as the individual| who had been recently punifhed 

as 
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as the defamer of the king and court ; who had been recently 
tortured and disfigured by a ftar«-chamber jurifdiftion of a 
Jimlted znd fuhrdinate kind ; who had been a chief caufe of 
extirpating that jurifdidion ; who had been recently emanci- 
pated from a Oar-chamber fcntencc of perpetual imprifonment, 
and alrooft fainted by the guft of popularity ; who had often 
amplified on the rights and liberties of the people of England,, 
and chanted upon our magna charta and the petition of right 
and other fuch ftatutes as fundarotutal laws of the country (p) ; 
^ who had aflerted (f) the fovercign power to b« in the houfe of 
lords and houfe of commons conjunctly, and had vindicated 
them for governing without the king ;; and who had denied 
the right of the king to a negative voice \n parliament, and' 
had iniifted on the right of the two houfes to legiflate and to* 
give judgment (g)^ not only without him in hia abfence, but 
even againft his confent when be is prefent. But in 1647 we 
fee the fame Mr* Prynne, almoft idolizing king and nobles y 
contemning popular voice aad popular eleftion ; depreciating 
and degrading the houfe of commons ; ftriving to exclude 
them from all (hare of judicature in parliament ; endeavour- 
ing to appropriate the whole judicature of parliament to the 
houfe of lords r Aruggling to avoid magna charta and other 
ftatutes unfavourable to fuch an appropriation ; and (eeking tQ 
eftablifh an bereditarj/^ Aar-chamber with unlimited independent 

(#} See Pjynne's Remonftrance againft Ship Money, p. 3; and his Sovereign^ 
Power of Parliaments. 

(/) See Prynne's Sov«reiigD P&wer oC Parliaments and Kingdoms; 

(g) Sec Part II* of Prynne's Sovereign Pbwei' of Parliaments and Kingdoms, 
«« 73- 

and 
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^ zndifupreme jurifdidion both criminal and civil and both origi- 
nal and appellant ; and fo aiming to put all the jurifdidions of the 
kingdom, not only under the controul, but at the entire difpofal 
of an hereditary ariftocracy. However it is not intended by thcfe 
ftriftures upon Mr. Prynne to deny to him his proper merits. 
It is neccflary to guard, both againft too eafy a credence of his 
reprefentations of the judicature of the lords and againft the 
influence of his opinions as a lawyer upon that (\ibje6t and 
^therwife; and for that purpofe it is fit, that his faults and 
blemifties as a writer (hould be in Ibme degree c-ihibited. 
Such pr^autions are more ftrongly called for ; becaufc 
throughout his legal writings he is continually carping at that 
great oracle of our law Lord Coke with a very difgufting 
coarfencfs ; and it is fometimes a falhion to countenance 
Prjnne in fuch licentious difrcfpcft. At the fame time 
it is btttjuftice to him to acknowledge, that his contributions 
to the elucidation of our law and hiftory, more cfpecially in 
points relative to our government and conftitution, are very 
•nurtierous and important ; that his laborious collections from 
records and other the beft fources are highly valuable ; and that 
-his remarks and inferences, though frequently disfigured by 
the ungovernablenefs of his bigotry and of his outrageous pre- 
judices, and ever to be received with peculiar caution, evince 
great force of intelled, and often admiliiftcr vaft aid to the 
.moft fober and profound inquiry. 

We now come to the Reftoration, or rather to the more 
material occurrences relative to the judicature of parliament 
after that fudden and furprizing return of the aiuient £ngli(h 
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• The famous General Monk duke of Albemarle, havingat firft 
condemned the expulfion of the refufcitated long parliament, and 
foaffled as to contribute to their refumption of authority for the 
third time, at length under a concurrence of favourable clrcum- 
ftances maneuvred that defpifed fragment of the houfe of com- 
mons elefted for the laft parliament of Charles thft Firft, or 
as it was infultingly called the rump-parliamenf, into pading 
an act for felf-diffolution and at the fame time for generating a 
parliament in the large fenfe of the word : the bill, which 
they pafled for thefc purpofes the laft day of their fitting, being* 
not only for dilfolving the parliament which began in Novem- 
ber 1640 and for holding a new parliament on the 23th of 
April 1660, but having a claufe, which in effcft declared,: 
that the fingle aftings of this fliruhk houfe of commons, ex- 
torted by the preffing neceffities of the times, were not in- 
tended in the leaft to infringe upon the antient right of the* 
houfe of peers to be a part of the parliament of England (/). 
In confequencc alfo of this laft aft of the long parliament, a- 
ncw houfe of commons was affembled, with fuch a confluence- 
of royalifts and prelbytcrians, as, with the aid of the army 

(/) Journ. Comm. 16. March 1659-60. in the afternoon. General Monk ob- 
uined the acb for diflblving the long parliament and calling a new one, firft by 
concerting the meafure with the prefbyterian and other members who had beeni 
feduded juft before the death of Charles the Firft, and then fuddenly fending a mi- 
litary force to (eat diem in the houfe of commons, where they conftituted fuch an- 
apparent majority^ that the violent members of the oppofite party immediately 
quitted the houfe, and left the new comers^ with the moderate members that re- 
mained, to a£l in their own way. Sec Slcynner*^s Life of Monk 234. to 243. and. 
Whitelock's Memorials, ed. 1732, p. 696. Therefolutions, which followed this 
new organization of the houfe, and fhortly produced a new parliament with the 
icftoration, are in the Journals of the Commons for the 21ft of February 1659-60. 

Wider 
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under General Monk and of the navy under Admiral Montagu, 
ftifled both independency and rcpublicanifm, and fo inftanta- 
neoufly led firft to the formation of a houfe of lord?, and next 
to the compleat reftitution of the monarchy by the concurrent 
votes of the two houfes. The operarion to thi« eSfcOt was in 
the manner fimple : for the commons afl'embletl on the day 
appointed by the writs of eleftion ; and on the fame day the 
peers, under the encouragement of the before-mentioned 
acknowledgment of their antient right, and by a fort of con- 
cert with Monk and the few others who were the main- 
fpring of the whole mowment, met at the place they 
formerly occupied, and fo, as if they had been feverally fum- 
moned, formed a houfe of lords ; and then, upon invitation 
from both houfes, 'King Charles the Second returned from 
aoroad^ and placing himfelf at their head compleated the par- 
liament, with no other obje<Slions to its regularity, than thofe, 
twhich the impecious neceffity of the cafe rendered unavoid- 

Tbus 

(^) The bbjeSions to the convention parliament were the defeft in not fum- 
▼moning the peers, it's originally meeting without royal authority, and the provi^ 
Jhnal indtjfolubkmfi of the loug parliament under the famous aft of Charles the 
Firft, according to which it was privileged from diiTolutton and prorogation except 
hy ftatute made for that purpofe, and both houfes in the mean time were to be 
only adjournable by themfelves. Of this latter objeSion ftilt advantage was taken 
-in a pamphlets entitled " The Lokg Parliament Revived/* In the title page it 
is dated in i66i ; but it was in feft publilhed about November in the preceding 
year. According to the title page it was by a Mr. Thomas Philips. But 
rile avowed author was Mr* William Drake a merchant, who had fufiired in 
the caufe of royalty. Prcvioufly to this pamphlet Mr. Prynne Kad attempted to 
prove the diflblution of the long parliament by the dtath of King Charles the Firft 
by whom it was called : and this pamphliet confifts chiefly of an anfwcr to 

Mr. 
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Thus, phoenix- like, burfting from the aflies of the finally 
defundb long parliament, what is called the convention and healing 
parliament of Charles the Second rapidly became as perfect, 
as the nature of the cafe would allow, by his prefence in the 
houfe of lords for the firft time on the firftof June 1660 (/)• 

n But 

Air. Prynne. The pamphlet gave great offence : and Drake acknowledging himfelf 
the author, he was impeached by the commons. But the lords, apprehending that 
parliament would be diflblved toofoon to allow of bringing the cafe to judgment, 
ordered the king's attorney general to proceed againft Drake in the king's bench, and 
all that was done further by the lords was appointing a committee to examine him 
to difcover, who were the authors and contrivers of the book. See Journ. Dom. 
Proc. 6. 19. & 20. Dec. 1660. & 22. Pari Hid. i^. & 39. The book in point 
of legal argument was refpedhible. But it was very ill timed, and confidercd as 
dangerous on account of its tendency to unfcttle what had beed fo recently ad- 
j lifted by the convention parliament. There was a fufpicion, that the book came 
from fome lawyer. However Drake was very pofitive, in taking all the refpon^ 
libility of It to himfelf, and in aflerting that he had no help but from Lord Coke's 
writings. The book is reprinted in the Appendix to vol. 23. of the Parliamentary 
Hiftory. The writer of this preface is in pofleffion of three different anfwers to 
it. One is entitled ** The Long Parliament twice Defunct j" a fecond, " An- 
^ other Word to the Purpofe againft the Long Parliament Revived i" and a 
third, *' The Long Parliament is not Revived." 

(/) See Journals of both houfes for that day, and 22. Pari. Hift. 336. Still 
however the judges had not joined themfelves to the lords. Therefore the lords 
V3ftru£ted the lord chancellor to move the king for writs to the judges to attend 
the houfe as aififtants. Journ. Dom. Proc. 4. June 1660. As to the cpifcopal 
part of the houfe of lords, it was not reftored during the convention pailiament. 
The office of archbifhop and biftiop had been aboliflied, by an ordinance of the 
lords and commons made the 9th of Oflober 1646 : and by the lame ordinance 
A& lands and poffcffions of the different fees were vefted in truftees for the ufe 
of the commonwealth. The ordinance is at length in Huft)and's Colle<JHons 
922, and begins with profeffing to provide for the debts of the kingdom from a 
wju:, which the ordinance reprefcnts as mainly promoted by the epifcopal order 

and 
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But the conventioa parliament, having cooipleatly acljufted 
the reftoration, to^acchicve \vhrch it was chiefly farmed, was 
, diflblved at the end of the fame year: and probably one reafoii 
for fo early a diiroliition v\as an eagernefs, to do the utmoil: 
towards obviating the pofllbility of objedtiun to their proceed- 
ings, by the confirming a£l of a parliament fummoned accord-- 
ing to all the fancLuns and fjrms of the aritient conftitution. 
WhilH:, liowcver, tf^e convention parliament continued, enough 
pafled to (hew, that the lords were not in the leaft unmindfal,. 
either of the acceiTioiis to their judicature during the civil wars 
and the government by the two houfes, or of Mr. Prynne*s wide 
aflertion of the judicative claims of the peerage in his Plea for 
the Lords. Writs of error returnable in parliament would of 
courfe have fallen under the conufance of the houfe ef lords: 
for it was not likely, that writs framed immediately after the 
reftoration (hould be otherwife than according to the habit,, 
which had prevailed long before the calling of the long parlia- 
ment, that is, (hould be framed otherwife than in effect 
to commsjionafe the lords fingly. But it doth not appear 
that any writs of error were returned during the convention 
parliament. There was full opportunity, however, in other 

and their adherents and dependants. The convention houfe of commons was very 
full of prefbyterians. Probably therefore it was deemed moft prudent to poftpone. 
introducing the biihops into the houfe of lords, till a houfe of commons more 
favourably compofed fhould be fltting. Such a parliament was foon formed i for 
the convention parliament was diflblved 29*. December 1660, and the next parlia-* 
mentof Charles the Second firft met 6. May 1661 j and having been prorogued 
30. July following it met again 2C. November ; and then the fpiritual lords re- 
fumed their ftatton in the houfe of lords ; the king making a fpeech, the firft 
fentence of Which adverts to this reunion of the fpiritual lords with the temporal 
peers, as an event he had long deflred, and as reftoring parliaments to their primi- 
tive luftrc and integrity. Journ. Dom. Proc, 20. Nov. 1661. 

rcfpefts. 
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iripe^Sts, for exercife of judicative power by the houfc of lords ; 
for not only feveral petitions of ^/^^j/ from decrees of equi- 
ty ffw), but numerous petitions of original complaint («) be- 
tween party and party, were addreifcd to them. Nor did the 
lords helitate about undertaking cither fpecies of jurifdidiort. 
On the contrary, the lords appear, fo far as the occafiou per- 
mitted, to have made judicial orders in as great a latitude 
and with as little fcruple about the competency of their houfe, 
as was done between the commencement of the civil war and 
the ordinance for abolifhing the monarchical and ariftoci^tical 
branches of our government, • In other words, the Journal of 
the lords fhews, that throughout the convention parliament 
they afted, as if there was an unbounded jurifdiftion inherent 
to the peerage, and as if the houfe of lords was a forum for all 
forts of caufes, with no other limitation than /iich as their 
own choice and moderation for the time fliould prcfcribf. 
So jealous alfo were the lords of the leaft approach to copart* 

(m) For chancery cafes, fee Veale's cafe Journ. Doxn. Pjcm:. i»2. June 1660. 
Dacre v. Mayo ibid. 23. July poft meridiem 1660. Carey v, Cromwell ibid. I44 
Aug. and 5. Dec. 1660. & Rodney v. Cole ibid. 4. Sept. -and 20. Dec. 1660. 
and for excbtquery fee Flan&aw v. Impey ibid. 11. Dec. i66o. 

(«) The Journal of the lords for the convention parliament is full of petrtiops 
to the houfe of lords relative to lands and offices and to other civil matters, and 
of orders by the lords upon fuch petitions ; and fomeof thofe orders forbid wafte, 
.and others change the pofleffion of eftates and offices. One of the orders >is on 
a petition claiming title to die ifle of Mann. In thf cafe of the peerage of 
Sandys of the Vyne a 4)etition of claim was addreflTed to the lords^ and they with- 
out waiting for a reference from the king decided for the claimant. For this 
latter cafe, fee Journ. Dom.Proc. 4. May .1660. -Some allowance, however, for 
the excefs in the judicial orders of the lords during the convention parliament, 
ihould be made in reljpeA of thcvcmergency of the timet 

n a nerfliip 



>fcii PREFACE. 

nerfliip iir this extended judicature, that {p)y the commciTS 
having come to feveral rcfolutions for feiring the perfons and 
cftatesof the furvivors of thofe who fat as judges upon Charles 
theFirft, and having defired the concurrence of the lords, the 
latter, though Prynne the enthufiaftic aflertor of their claims 
in their utmoft latitude was at the head of the members fent 
by the commons, objeifted to the votes brought up with blanks 
left for inferting the lords before the commons ; and at a coa* 
ference between the two houTes explained the reafon to be, 
that fo joining the two houfes in thofe votes intrenched upon 
the antient privileges of the lords, as having the judicature oi 
parliament folely in their houfe. Nay, fo precipitated were 
the lords by their eagernefs to fecure their claim of an exclu- 
five judicature, that they fingly made an order for fecuring 
thofe who fat in judgment when Charles the Firfr was fea- 
tenced to death, and as a ground of the order moft incorredly 
ftated the order to proceed on a complaint of the commons. 
Had the commons imitated the rafhnefs of the lords in thus 
' unneceffarily darting the point of judicature during the very 
crifis of the reftoration, and yielded to the call of refcntmeat 
for thus unwarrantably^ ftating the commons to have made a 
complaint for decijiony when in truth they had propofed. ta the 
lords a refolu'icn for concurrence^ a fatal rupture between the 
two houfes might have enfued ; and the ncwly-regeaerated 
houfe of lords might once more have ceafed to exift ; and it is 
poffiblc, that the reftoration of monarchy might have been at 
leaft poftponed. Eut the convention houfe of commons had 
amongft. its members many perfcas of great wifdom temper 

(«) Journ. Dom, Proc. ifl. May i66o; 

and 
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smd experience; and amongft others were lord chief juftice 
Hale, then a fergeant at law and one of the reprefentatives for 
Gloucefterihire, and Mr. Heneage Finch afterwards lord 
chancellor Nottingham ; and the condudt of the houfe of 
commons on this occafion was fiich, as might be expeftcd 
from the influence and advice of fuch perfons. The com- 
mons were not betrayed by pride into the extremity of unfea- 
fonable quarrel ; nor, whatever aid Prynne, who- was one of 
their own body, was tempted to give to the claim of exclufive 
ariftocratic judicature, were they furprized by the prefllire of' 
the moment into acquiefcence in an exceflive pretenfion. At. 
a conference with the lords f^), which was managed on the 
part of the commons by Mr. Atinefley afterwards Earl of 
Anglefey, they affeftingly advened to the diftempers for many 
years and to the importance of healing meafurcs : they calmly 
reprefented the miftatement and irregularity of the lords in 
tke'ir proceedings : and they firmly refufed to admit the judi- 
cature of the lords fo largely as they had ajferted it : but at tht5 
fame time explaining how foreign it then was- to raife the. 
point of judicature, they prudently declined^to engage in dil^ 
puting it at a moment fo improper. The refult, therefore, of. 
au overeagernefs on the part of tlae lords to- eftablifh their 
claims of judicature, in the extent of the extravagant pradice 
during the firft nine years of the long parliament,, and accord- - 
ing to the vaft latitude of Prynne's Plea for. the Lords wheu^ 
their houfe verged to fuppreffion, was a proteftation of thc: 
eommons againft the pretenfion of excliifive judicature, in- 
ftead of a conceffion in its favor. In effeft it was a full.: 

(p) Journ Dom. Proc. 22. May 1660* 

notice; 
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notice to the lords, that the commons did not approve the 
pradice, into which the lords had latterly fallen, but meant 
to try the point of judicature with the lords at the proper 
ieafon. Nor, as events foon afterwards occurred and as will 
prefently appear, was that icufon at any great diftance. 

The fecond parliament of king Charles the Second was 

aflembled in May 1 66i : and it might very well be called the 

fecond long parliament ; for it had fixteen different fcffion?, 

and continued nearly eighteen years, it not being diffolved till 

"January i678-9. 

It is to this fecond parliament of king Charles the Second, 
that we are chiefly to look for difputes between the two houfes 
.about the right of parliamentary judicature. 

In January 1666^7 (//), there was bufinefs before the 
'lords, which was very near fumifhing occafion to contro- 
verfy about judicature : for when the bill, for erefting a judi- 
•xature to determine difFerences touching houfes deftroyed in 

(pp) The appellant judicial bufinefs of the lords, between May 1661 and 
^Jan. 1666 7, appears to have been little. Their Journal only notices four 
writs of error, and fix or fevcn cafes on petitions of appeal. It is obfervable alfo^ 
that on the order of the lords in one of the appeal cafes there is a proteft of the 
bifliop of Lincoln. See the cafe of Roberts v. Wynne, Journ. Dom. Proc. 294 
Nov. 1664. The order of the lords remitted the cafe to the lord chancellor, to 
make a decree according to equity, though then he not any precedent in the caji* 
The'bifhop's proteft obj?<as to this, not only as encouraging an arbitrary power 
in chancery, but from a fear that the commons might conftrue it an extenfion 
if judicature by the lords, more efpccially as Mr. Roberts on« of the parties was 
^ member of the lower houfe. 

the 
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the great fire of London, came from a committee of the 
lords (y), it was propofed to annex a claufe giving power of 
appeal to the king and lords in parliament from the fcntence of 
the judges. But this claufe was rejefted ; and fo all provo- 
cation to quarrel was in this inftance avoided, though many 
of the lords appear to have had no wifh of declining the chaU 
lenge of difcuflion, twenty-nine peers defiring leave to proteft • 
if the claufe fhould he thrown out. 

However, about the fame time there occurred a difference- 
between the lords and commons, which in feme degree in- 
volved the point of judicature- The prefent Earl of Peter- 
borough's anceftor Lord Vifcount Mordaunt, or, as his title 
of Vifcount is given in Dugdale's Baronage, Lord Vifcount 
Avalon, having been impeached by the commons for certain 
mifdemeanors, the managers of the commons, when the trial 
came on (r), objeftsd to his fitting within the bar of the 
houfe of lords, and alio to his having counfel. But the 
lords, after the report of a committee {/) to fearch for prece- 
dents, refolved both points in his favor. The commons after a 
conference acquiefced in the having counfel. But they 
flood (t) upon having Lord Mordaunt at the bar, in refpeft 
that it might intimidate the witnefles to fee the accufed mix- 
ing with his peers as if he was not under trial, and that the ^• 

( j) Journ. Dom. Proc. 23. Jan. 1666-7^ 

(r) Ibid. 26; Jan. 1666-7. 

(j) Ibid. 28. Jan. 1666-7. 

(/) Ibid. 31. Jan. &. 4. & 7. Feb. 1666.7. 

manner 
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manner cf a lord's appearing at his trial w'tis fettled in the 
Earl of Middlefex's cafe ; and the lords after a fecond con- 
ference not yielding, but citing the bi(hop of LandafPs cafe 
in the i 8th of James and that of the Earl df Stamford in 
1645, -the commons deiired a frej conference on the matter, 
A free conference was accordingly granted ; and at it the Eafl 
•of Anglefey and other managing lords, under an inftrudlion 
from the houfe, reminded -the commons of th^e parliament 
•roll of !• Hen. 4. as an acknowledgement by the commons 
themfelves, that judicature in parliament belonged only to 
the houfe of lords iu)y and thence reafoned it as an impro- 
priety to conteft with them on tlie rule and forms cf their 
-proceeding- Upon this, Sir Rol^rt Atkins and the other 
managers of the commons explained, that they were not in- 
ftruftcd to difcourfe on a point fo unexpeded as the claim 
by the lords of the fole judicature of parliament. When the 
commons-^wcre informed of the particulars of the conference, 
they refolved to defirc a further free conference with the 
lords, and referred it to Sir Robert Atkins and fomc others, 
amongft whom was Mr. Prynne, to prepare an entry for the 
journal of the houfe in aflertion of the proceeding as to the 
laft free conference. But on the next day the king pro- 
rogued the parliament till the loth of Oftober following (w) ; 

and 

(tf ) Journ. Dom. Proc- 7. Feb. 1666-7. But in the Journal of the commons 
of fame day their managers (late the lords to have infifted that judicature was 
only in the king andlordsy and that on that point they might deny the commons 
a conference. 

(w) An extraordinary circumftance occurred before the day to which the par- 
liament was thus prorogued. The Dutch fleet having entered the river Med way 

and 
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and fo both the impeachment of Lord Mordaunt and thi quarrel 
about the form of proceeding and about the incidental point of 
judicature terminated, and as to the impeachment itfelf it was 
never refumed. 

In the feffion of parliament, which commenced lo, Oftober 
1667^ ^^^^^ ^00^ ^^^^^ ^ difference between the two houfes, oa 
a meflage from the commons to the lords impeaching the 
famous Earl of Clarendon of treafcu and other crimes gene* 
rallj, and defi ring to have him committed ; the lords declining 
to commit till the articles were (x) exhibited, and after zjiee 
conference refolving againft it. But Lord Clarendon's going 
abroad changed the impeachment into a bill for banifliing (jxx). 
Nor doth anything relative to the point of the claim of fole 

aod deftroyed feveral king's jfhips, diere was a grdat alarm) and the king w» in- 
duced t» convene pvliament iif^re tbi Jay rf prorogation* Bat the two hoitfes iat 
My a few days; and the parliament was «gain profogi*ed to the lodi of Odober* 
Lord Clarendon^ then upon Che verge of being driven out of ofiice, diou^ con- 
vening paritament fadbre a day eif prorogation clearly iUegsd^ though on adjourn- 
nenl he admitted it fo be otherwife. He ftatcs Pryime's being carried privatefy 
CO fiuisiy the king^ tliaC on an cayerfgaacy he bli power. Lord Clarendon iM^ 
thai VtfMitSi^s: jmdgmmi^wiUk m aUdibir iofn thelyng didsmugh uwUfvaiufy i^iry 
wmsh 499 ^ti m d him im pkM he haivny mnhamitklii. Qarend» Continb 8vow eA 
vek 3. p^ too. 

{x) Journ. Dom. Proc 12. 13. 14. 19. ao» 21. 22. & 29. Nov. & 2. Dec. 
1667. See further x. Grey's Deb. 6. 

(xx) Wtien Ak blH pafled the lofcfe, a tety firoitg and aMe ptott^ againff. it 
was entered by A^ Eirf of StrafFord; amf in this pfoteft it h obfeirable, that the 
Artjf? of brJr is ftited the hi^west cnuYf ofjuScafun itt the kingdom. Journ. 
Ifcm. PhK. «. Dec. 1667. Tftcrc was a procdt ^ by ford HoBes and other 
Ibra^ 

o judicature 
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judicature by the lords appear, except that CHie reafbii, in a pro- 
ted of the Earls of Biidgewaterand Anglefey anJ LordChandos 
agaiiift graiit'ng ^ f^ce conference to the commo(i5, objefts l!c> 
fuch a conference, that judicature is entirely with iljc 
Lcf! ds, and therefore that It is their ufRcc to give the rule^^')- 

Another 

(y) Abotrt the fame time with the proceeding againff LorJClarendbn, a corn-* 
mittce of the houfe of commons had been appointed to inquire intt) fome inform 
mation the hDufc had received of innovations in trials for life and death and of re* 
ftraints put upon juries. Journ. Dom. Proc. 16. 2i. & 31. OS. & 7. 11. I2- 
15 ic 18. Nov. &• 3. & 7. Dec. 1667. This committee (amongft virhom were 
Mr. Vaughan afterwards the lord chief juftice of that nameiy Sir Robert Atkin& 
afterwariLj firft lord chief juftice of the common pleas and then lord chief baron, 
Mr. Solicitor General Finch afterwards lord chancellor Nottingham, and Mr. 
Prynne) made a long report touching rcflrraints upon juries, particularly by lord 
chief Juftice Keeling in feveral caufes. The report concluded with feveral refo- 
lutions again(t him, namely, that the proceedings of the chief juftice in the cafes 
rtported" were innovations in the trials of men for their lives and liberties; that he 
had ufed an arbitrary illegal powers which was of dangerous <^oniequence to the 
lives and liberties of the- people of England, and* tended to introducing an arbitrary 
government; that in the place •f judicature the chief juftice bad undervalued 
vilified and contemned magna charta ; and that he ought to be brought to condign 
puniihment. Ibid. 11. Dec. 1667. The debate upon this report is in L..Grey'k 
Deb. 62. & 63. and there it appears, diat the chief fii£b imputed to him were 
fining grand juries for not finding according to his tfredion^ threatening petty 
juries into verdids, and calling magna charta. yA^tLoX^ to him magna fartOk 
He was heard in his defence againft the report. His defence as to fining juries^ 
was, that the judges held them finable for not doing their duty ; and that he had 
only fined.i^ere there was adual mifl>ehavior. As to magna charta^ he laid, he 
did not remember his words ; but that >iriiAtevex his^ words were, they were in 
anfwer to fome impertinent citation of magna charta and not in fcom of it i and that 
if he did ufe the words imputed, he confefled it's being improper. This defence was 
fo fucoefsful, diat die houfe immediately refidved to proceed no further againfl him. 
But they previoufly refolved, << that the prance of fining or imprifoning of jurors 
^ is illegal," and they immediate^ afterwards grdcccd in a hill to declare to diat 
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Another cafe, in which Judicature as between the two 
houfes became the fubjc^ft of confideration, occurred foon after 
the impeachment of Lord Clarendon. It arofe on petition to the 
commons from a Mr, Fitton, complaining of fome e^ercife of 
jurifdiaion by the lords (2?) : and on a report of the icafc from 
a committee that the matter of jurifdidlion was fit to be argued 
at the bar of the houfe of commons, the houfe appointed a day 
to hear it accordingly, and at the fame time appointed a com- 
mittee to inquire into precedents in cafes of a like kind ; and 
amongft the committee were named, Sollicitor General Finch 
afterwards lord chancellor Nottingham, Mr. Serjeant Maynard, 
Mr. Vaughan afte^rwards lord chief jufticc, and Mn Prynne ; 
^and the three latter weredefir ed totake fpecial care in the bufinefs. 
What was the precife nature of this cafe of Mr. Fitton, is not 
ilated in the journal of the comnaons or in the printed account 
of the debate. But from various entries in the journal of the 
lords the fubftance of the cafe appears on the whole to have 
been to thiseffea. Mr. Fitton and three others had beca 

tficft. See Journ. Donu Proc. 1.3. Dec. 1667. & i. Grey's Deb. 67. Upon 
this bill there was much proceeding ; but it never paffed into a law. However 
foon after this attadc of lord chief juftice Keeling, the famous hahas corpus cafe 
of Bulhcill, who wth eleven other jurors was fined at the Old Bailey for acquitting 
two prilbners againfi evidence and the direaicn of the court in matter o/lawj pro- 
duced a dccifion of the court of common pleas againft the legality of fo fining 
jarors, with fuch a prtifoand and elaborate argument from lord chief juftice 
Vaughan ^n deiivering the courts opinion, as operated in a way equivalent to a 
declaratory Jaw, See Vaughan's Reports 135. to 158. and the arguments of coun- 
fcl in BuflielPs caufe in 1. Freem. 135. See further 2, Hal. Hift, PI. C. 158. to 
161. and the able notes of Mr. Emlyn the learned editor. 

{2) 12. Dec. 1667. Journ. Comm* 24. & 22. FeK & 3. March 1667-8. 
t. Qrcfs Debates 90. & 100. 
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formerly proceeded againft teforc the lords for contriving and 
p\jbli(hing ajibcl upon Lord Gerard of Brandon ;and the lords 
in July i6f>^(a)h^6 fentenced Fitton in a fine of JCs^^- ^^ 
iroprifcnment in the king^s bench prifor) till he fhould produce 
Abraham Granger whofe name was to the libel, and to find 
fecurities for good behavior during life, with dire6Vion to the 
chief juftice of the king*s bench to take fuch fecurities. Under 
this fentence in a cafe at leaft mixed with privilege, Fkton, 
notwithftanding a prorogation of parliament, which confefledly 
terminates imprifonment by the houfe of comm(5ns ni privilege 
cafes, ftill continued in prifon ; and one William Carr, on bis- 
owning the fame libel and his having difperfed it, had been re- 
cently adjudged by the lords {6) to pay a fineof ^icoo. and to 
imprifonment in the Fleet durif>g the king's pleafure and to 
the pillory. Being both thiis imprifoned by the lords, Fitto» 
and Carr reforted by feveral petitiorvs to the con>raon« {e) for 
relief. A committee was appointed upor> Carres petkioa m 
well as upon Fitton^s. However no report appears to have been 
ever made upon the petition of Carr, and what became of hia 
cafe is not mentioned, except that three years afterwards he 
publifhed a rdation of it and of his fufferings with a plea againft 
the jurifdiaioo of the houfe of lords. But Fktoa^s pecitioft 
was reported upon as fit for folemn argument at the bar of the 
houfe of commonb as to the jurifdidion of the houfe of lords^ 
and was cN-dered to be argued accordiogly ia the noaner befidce 

(ir> Journ. Dom. Proc. 17. Jimc^ & 9. & 15. July i66 j. 

(*) Joum. Dom. Proc. 15. 18. & 19. Dec 1667* 

(c) For Fitton's Petition fee Joum. Comm. i3U D«& lA#7» & fa: Q«rt km 
Ibid. 17. Dec. 1667. 21. Feb. & 16. March 1667-8. 

mcntionedr 
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mentioned. It appears alfo, that the cafe was argued ^t the 
bar of the commons (^/) by Fittcn's counfel Mr. Offley, 
Mho faid fomc ftrong things againft the jurifdiftion c^ 
the lords, but is reproached with having (6 clolcly borrowed 
from a prior argiimcnt of the FoHicitor General Finch afrer-^ 
wards lord chancellor Nottingham at the bar of the lords, 
though in what cafe is not mentioned, as to have induced the 
latter to leave the commons. When the argument was over, 
the debate was adjourned for a week. But the journal of the 
commons is iilent as co any further proceeding upon the cafe. 
Probably this cafe becanae abforbed in the confideration of the 
great cafe, which almoft imn>ediately followed, and brought 
the two houfes to a dire6l iflbc on one great branch of the ju- 
rifHidion claimed by the lords but denied by the commons : or 
perbaps the commons thought this cafe of Fitton and that o^ 
Carr tco much mixed with contempt and breach of privilege to 
be cQnTenia>t cafes to make their (land upon. However thefcf 
two cafes ibmild nof be forgotten. Either (hey were cafes of* 
breach of privilege and contempt, or they were not. If they 
were, the continraance of imprifbnment after the prorogation 
«f paiiiament, the fining, and every other part of the ferKence in 
botH cafes, became difputaWe : for it may be alked, how on 
breach of privilege are the lords warranted to do more than can' 
be done by the commons in a like cafe ? on the other hand, 
if they were not cafes of privilege and contempt, then the pro- 
ceedings of ¥he lords againft Fitton and Carr were open to the 
obfe^^n of an exercife by the lords of an original ]nn{A&Ackt 
o«er orime^ of having adjudged a commoner for mHBemeanor 

(W) Journ. €cnnL ) Maicb 1667*8* 4^ s. Gi^i Dek lot.^ 

without 
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without impeachment of the commons or the verdift of jury, 
and of having fo exprcflcd the imprifonraent part of their fen- 
tence in both cafcs as to make rt imprifonmenty^r Ufe^ that is, 
in Fitton^s unlefs they (houldiaterpofe to declare it tcrnoinated, 
and in Carr*s unlefs the king fhould pleafe to determine it. 
To fome of thefe objedions Mr. Offley did in cffefit advert in 
arguing Fitton^s cafe. In remarking alfo upon the confequencc 
of fuch an exercife of criminal jurifdiSion by the peers, he 
pointedly faid, the jurtfdlSlion of the Jlar ^chamber is now trans- 
Jirmed into the h^ufe of lords j but fomewhat in a nobler way. 
It did not occur to him to add, that the jurifdidion of the ftar- 
chamber, though juflly odious both for the mode of trial and 
the exceffive puniftiments it had infli<9:ed, and therefore wifely 
abolifhed, was in fome degree fandlioiied ty the ftatutes of the 
realm : but that it remained to explain, hew the houfe of lords 
had obtained the like or any other fufficient fandion for exerciiing 
the fame jurifdidlion ; and how it could be proper to tolerate that 
in an hereditary kind of ilar-chamber, without the fandlion of 
ilatute and without any other limitation than fuch as their own 
moderation fhould prefcribe; which the Legiflature had fo in- 
dignantly aboliflied, in the cafe of a court fanfkioned by ftatute 
and not pretending to adjudge crime of a higher order thaa 
mifdemeanon 

But though thefe two cafes of Fitton and of Carr, which 
probably are the earliefl: inflances to be met with of dired pe- 
titions of complaint to the commons againfl the lords for ex« 
ceflive afiumption of judicature by the latter, did not of them-* 
felves bring the two houfcs into actual quarrel with each other: 
yet there pafTed enough from the commons to fhew, that they 
were nearly ripe for ferious contefl on that head ; and that as 

Fitton^s 
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Fit ton's cafe had already provoked them to appoint a committee 
to confider of the exercife of jurifdiftion by the lords in ail 
cjfes of the kind, and fuch committee was ftill exlfting, Co 
very litile of additional matter was requifite to excite the com- 
mons into cire£l hoftility. 

In truth, at the very moment the commons adjourned the de- 
bate on Fitton's cafe after hearing his counfel, another cafe 
much better adapted to putting the original jurifiliftion claimed 
by the lords to a teft, becaufe wholly unmixed with privilege,, 
was in embryo ; and fo advanced was it in it*s progrefs to ma- 
turenefs for the commons, that it reached them in proper form 
about dx weeks afterwards. 

This other cafe was the famous one of Mr. Thomas iS^/^/^^r 
merchant againft the Ea/i India Company. Upon the prefent 
occafion it is fit, that the nature of this cafe and of the proceed- 
ings upon it (hould be well underftood ; for it involved a num- 
ber of great points relative to the judicature of the houfe of 
peers. It direftly involved the queftion, whether by our law 
and conftitution the houfe of peers inherently and in right of 
their order is inverted with ^r/^^m^/ jurifdidion over ehil caufes 
between party and party ; the queftion,. whether the king, by 
recommendation of a bufinefs to the peers, or by any other 
^ciesof royal dekgation^ could fupply any defedl which ia 
this refpcd there might be iq their power ; and whether the 
houfe of peers could without a jury ajfefs damages x and whe- 
ther alio it was competent to the lords to impofe^;^^x for breach 
of privilege, and to award imprifonment till payment. Colla- 
terally and incidentally, the cafe involved the prctenfion o£ 

the 
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the houfe of lords -fi«gly to in original jurifdiiflion over criffies 
unconneftcd with the privileges of the peerage, or rather the 
whole compafs of their judicative powers. But ftating the 
cafe properly is not quite fo eaiy, as may be expeded : be- 
caufe the printed journals both of lords and commons, for a 
reafon which will be prefcntly explained, are almoft a blank 
as to the proceedings of the two houfes upon this cafe. How- 
ever there are fources {e) fufficient to fupply this chafm of the 
printed journals j and from thofe fources, aided by the pruited 
parliamentary debates, particularly thofe by Mr. Grey, who 
was a member of the commons at the time, it (hall be attempt* 
ed to relate the cafe from beginning to end. 

(e) A book printed in 1669 and intided ** The Grand Queftion concerning 
** the Judicature of the Houfe of Peers Suced and Argued," or « The Jurif- 
" diftion of the Houfe of Peers Aflertcd,** fupplies much of the fuppreffion in 
the printed journal of the lords. The fuppreffion in the printed journal of the 
CMMSkoos is ^Qioti: wholly fupplied in a vahiahlc modem work on the Proceedings 
pf the, Houfis of CotpiBOQS by agendeaoan ci«iaent both for official experience 

and for official ability. The book, intitled « The Grand Queftion," was 

proved before the commons to have been printed by the order and direAion of the 
&mous Deiisill lord Holies, as will be prefendy fhewn. He is alfo general^ 
ccnfidertd as^ the author. See 3. Grey's Deb. 246. and Sir Robcft Atkyns's 
Troatife on tbe Jwifdi^on of the Houfe of Peers 1. But the argmaeHtattvie 
part of the book coofUb chiefly of reafons and. pcecedentSy uied for and agaioft tbe 
jurildiflion of tho lords, more efpecially thofe for their jurifdidlion, at conferences 
between the two houfes in Skinner's cafe. This part, which is confefledly ex- 
traded from enlTtes i'a the journal of the houfe of lords, was probably tte 
mA% 9€t iriloly of krd HoQetn but ofhim with the afiftance of tw* or tboe otbk 
pcenu Ifbe hadaay focK affiAance, no perfons were wau» Uk«ly to^give ir, thaii 
the Earb of Angjidey and Shafteibury^ of whom both were ftcenuQUS ^Skntx^i^ 
the j[urifdidion and privileges of the peers* 
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The origin of Skinner's cafe^/^ was a petition prefented 
"by him to king Charles the Second foon after the refloration* 
According to the ftatement ligned by the counfel of Skinner 
^hcrc was a general liberty of trade to the Eaft Indies in 1657, 
and he In that year lent a trading ihip there ; but the com« 
pany's agents at Bantam, under pretence of a debt due to the 
Engliih Eafl: India Company, feized his (hip and goods, af« 
faulted him in his warehoule at Jamba in the idand of Suma- 
tra, and difpoflefied him of a little ifland called Barella. In 
refpcfl of thefe injuries, he (bon after the reftoration prayed 
ihe king to appoint a court of high conilable and earl marlhal 
to hear and determine the matter as not being remediable by 
the ordinary courfc of law^ or to put it into any other way for 
juft relief. After various folicitations, the king by an order 
of council dated in March 1665-6 referred it to the archbifliop 
of Canterbury the lord chancellor the lord privy feal and lord 
Aihley, to fend to the governor and (bme of the members 
of chie £aft India Company, to treat with them, and to 
induce them to give a reafonaUe iatisfa^on to Skinner. 
Under this reference Skinner gave in a written ftatement 
of his cafe iigned by his counfel ; and eftimated his lofe 
at about ^CSJ^^* ^^^ vt^n that fum he claimed inte- 
reft for fix years ; and befides this, he claimed damages, which 
he rated at more than tiic other part of his demand, but 
ivhich he fubmitted to the' difcretion of referees. To thi^ 
cafe the Company gave in a defentive anfwer, but con- 
cluded it with an ojSer to pay £1500. upon having Skin- 
»cr*s relcafe in full. Skinner replied to this anfwer, and 

-^J The Grand (^tfftiw^onceniing the Judicature rf the Pccr^ t . to 44. 

P concluded. 
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■ccncludcd, witK fubmitting the amount of his demand to^hc 
dccifion of the referees, and with .a hope that he fliQuld have 
his ifliud rcftored to him. After hearing counid w both 
fides, the referees on jthe 6th ,of DeceTiibcr 1666 reported, 
th t they foiiud .^'kinner to have fuffcreij miKh \vTong from 
the Company or their agentS; and therefore had endeavoured 
to pcrfuade the company to give fatisfaftion ; but that, in rc- 
fpe^ft of the grer.t difference between Skinner's demands and 
the Company's offer,, the mediation of the|referees had proved 
ineffedual. To this the referees added, that as to the ifland of 
J.^arclla ia the Eaft Indies, they conceived Skinner ought to 
enjoy it, and to trade from thence into any part of the world 
except England. Upon this report of the referees, the king 
was induced on the igrth of January 1666-7 !^P ^'^ * meflagc 
on the bufinefs to the houfe of lords, recommending it to them 
jto do juftice to Skinner apcording to the merits of his cauie ; 
and all the . proceedings in council were traiifmitted to the 
Ipr^s; and S^in^er alfo prefented to them a petitio|i ikvin^ 
fprtjj, the ^rong« don^ ^.i^f"? % '^^ Eaft |ndia Cgmpaiiyj 
bjj.t, whether the recorooaendation ^or the p^titipn prpqededt.-^ 
U0t qvpte c\cir\y ih^ted. Being thus poiTeflied of the. csSc, . ^ 
hpufe of lords ordered 9 cppj.of .Skinner's petition, to .begiven 
10 the Company, and d»a| they- ihould anfwer it;. For anfwier, 
thcConnpany gave in a plea| to Jhe jurifdiaion, .nap^y, jnQict 
protefUng againft tlje truth pf th<» injuries. fupppfed,y/4ff/i^ 
petition if in the natune pf^ original c(mff^\ntf nptMoi^hf 
by way of afpeal bill of review or fjorit^ er,ror^ nor.intsr- 

MIXBO WITH PI\IVU.»OB, OF ..PARLIAMENT^ ftOT h^hlg^rer 

ference to any judgement. In addition alfo to this plea, they 
pleaded over and- laid, that the C9mf4a^ ivoi iwctrpeirated by 

ftoeral 
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feveraf ciiart€n in the re\gns ^f Elizabeth and king Jafnes^ and^ 
Jik^'ifo by a charter from Oliver^ wbicj? excluded, ail others 
9rpi members (f the cor^rattan fron^ trading in any part of the 
Eajl Indies within the limits of [the f aid charters^ and that 
therefore if .any fuch^ injuries ^ere dont^ it, was by virtue of 
ibe charters^ and that whether criminal^ or civi/ they were far 
ruer nk^edand^dfff^arged by the a& of qblivio^^ ..Upon thi^ 
plea tj^e Jofflf oxdiered the coiinfel on both ii<]e8to be harden, 
tjie 24th of January i6j66-7. However fuch poftppn?nients 
occurred, tbf^t the icfljiqn ended ^i^hout a beariag^ But paa;- . 
Ija^eiji; ix^^ting again, in |he. Oftobjcr fplj^pwingt Skinner, pre* . 
ifinte^ a newp^tion^to.jthe hou^ of lor4ii ; and the.Q>rnpauy 
pleadf4 48 before; ad(^iug», that the matters. of complaint in. 
the petitipii were,,f|icb aj^ to be r^raiediabfe. in the courts. of ^ 
Weftnui^fter B^]U aod that m them the Cpmpatty had a right 
tQ bQ, trji^^, smd that they onglu not to be brought before the 
loT^St^faUtm^^ In cbiftuikt^. of the/bufioefs l;he lords ifi\ 
^Qe(«g»ber.i^7 reierred it taall the judges, to coafider whe^ ; 
tlier the «4e; of JSkkiocr > was relievaUo in law or in equity, 
a^if (b inr HfktU XDaaoer. 47p9ii thi6ireferenoe,.the chtef^- 
ji^icf of the king's .beni;li reported ail the. judges^ to be of* 
opmionr that tl^matuts^ \toucbing the taking awc^ the peti>^, 
tiB^r^^Jb^Mdv goos& md^€^^ perfotf^ kotwith- 

SirAllX>IN6 TQ&SAMS WEIlEiDOllfe BfiYO^lD THB tUA^^mt^t 

be, dettrwmed in his*Ma}eJiyH'^9r^ary courts at Wejiminfier y 
4md4tsU tie diffefj^jffh^ h't^^ that hi' 

-wmmiotTiiievMeinmiy erSnarycotertifiawJ' AfteiMhis re- 
port f^e }ords« ordered the ciufetd be -hfefardi arid hivrng {petit 
fcveral days in hearing both fides, they appointed a day for 
con64*^rt^^hV»caiile^ ^tf ttpd^^^ day appointed, th6> i^fter 
ym^ p ^ folemn 
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folemn debate refolvcd to r^/r^rt;^ Skinner, an:l referred it tD a^ 
committee to confider what dkm^ges ht bad fudained and what 
recompence was fit to be given to himv Upon report alfo of 
ilie committee, the lords adjudged' the Eajl^ India Company to^ 
, P^y iCs^-^^ ^ Skinner.. Btjt lietween the order of reference 
and the report, the Eaft TiKlia Company took refuge withi the 
houfe of commons by prefirnting a petition to them^ In it the* 
Company ft^Ked the hearing by the tbrds notwitfaftanding the 
plea to their jurifdidion ; and that the- lords- had dented to 
the Company both a commiflibn to examine witnefles abroach 
and time to fend for their witnefles home- The petition alfa 
ilated, that the- lords had appointed a committee to ajjefs damager 
againft the Company j that the committee was proceeding ac- 
cordingly ; and that ieverat members of die Company were 
members of the houfe of commons^ Tbe-petieba* concluded, 
with fubmitting that the proceedings of the lord^ were againfi 
the laws andftatutes of the nation^ and the cujltrnt of parliament ; 
and with praying that the houfe of commons would interpole - 
with the lords; fbr relief of the petitioners. This petition 
raiied a flame k; both hou&s.-^— *The commMS (g)f upon 
reading it, and upon its being owned by the Company's deputy 
governor Sir Samuel Barnadifton and others^ ordered the com- 
mittee recently appointed in refpeft to. the jurifdidion of the 
lords in the cafe of Mr. Fittoa and in fimilar cafes, to confider 
this cafe alfp in point of grievance and extent of jurifdidion ;. 
and particularly recommended the difpatch of it to Mr. Solif- 
citor General Finch and all the gentlemen of die long robe* 
;Froni this conuxiittee there foon came a report,, with diree 

(/) i7« AprU 1668. Sec %. Hatleirs PffOi of Prgcccd. of Oooim. 179. 

fbong 
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ftrohg rcfolulbns (A) againft the jurifdiftion and* proceedings 
of the lords. On a fubiequent day (/) the commons com-' 
Hiitted Skinner for a breach of privilege. The day after the 
bufinefs was debated in the commons both in the forenoon 
and' afternoon. As for as we can judge from the exiftlng (hort 
notes of the debate (/7) Mr.. Solicitor Finch, Mr. Serjeant 

Maynard, 

(S) The firft of tHc oommittec's-refeHitions ftated tBe proceedings of thelordt 
to be-a breach of the privilege of the commons, in refped diat feyeral of their 
members^ wefiememberd of the Eaft India Company. The fubftance of the fecond 
fnS) diat^ afiumin^and exercifing jurifdiAion by the lords over the'cafe, and their 
overruling ef the flea efjurifilUlieHy the caufe coming on before them originalfy 
entf^ and the matter cooiplained jof by Skinner conoeming taking his fhip and 
goods and aflaulting his perfim. being rdievable in the ordinary courts of law, 
t^reeentrarj U the law ef tbe landy and tended to the depriving of the fubjeft 
of the benefit of the known law, and introducing arbitrary povirer» The third 
was, that allowance by the lords of affidatnts before mafters in chancery and a 
judge of die admiralty as /rrv^ with their ff#t granting a commffien U examine 
ftt/tff ^x, was illegaL 

(i) X, May i668. See 3. HatlUl's Free, of Proceed, of Comm. 179. 

(«) The fiallowing pafls^s are (ele£lcd from Mr.. Grey's account of die 
debatt : 

Mr. SjBAjBAifT Matnard. ^ The judges optnim to die lords was, that 
^ Skianer is relievable by. the courts in Weftminfter for his fhip and goods 1 but 
^ that the taking away his hpufe and iILmuI in the kingdom of Jamba and di(poC» 
^ ieiEng him of them is not. The ihip and goods belonging, to. his peribn, and (b 
^ relievable at law in the court at Weftminfter*. But the* lords have pafledi 
*^ judgment upon the whole matter •'' 

Mr, Vauohan. ^No court under die king can have jurifdifil6iH9vfaere tlir 
^ king hiaifelf has none*"— ^ Jurifdidioo of the ptriba of bis fiibjeft die king.. 

•can 
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Maynard, Sir Robert Atkins, Sr Robert Howard^ Sir Robert 
Thurlandy afterwards a baron of the exchequer, Mr. Vaughan. 

' ;: afcerwards 

^ can. have iaa foreign pbcei and no odierwife. I3« R. a. Sir TMb^ C<igg;ui'a 
"cafe. Ctramri^t it,s;ouQino^notccramBAKOVlhV^.'* , 

« Mit. Pkf NNE. ^ Think, that the lords have clear jurifdidlion in bodi cafes, 
" and not die courts of Weftmiufter. Always at the opening of parliaments, 
'^ petitions were i^C^ved hythe lofds,.aAd all grievaoces bpd> foreign: 'and ^t 
<<, home. Xi^c^o^ committed bqeond.fea (iU g5..Heiv<^ w^%tisMQf^,Wcft^^ 
<f loio^et^ Jntr^ §UMtitar fmria k ^hc kingdqm ^f £nglaa4 wiy.*^-^^ lk¥m.9i 
^, d^ioe ii) kii^ Javaes'a umc, the UnogiBgiW adion m J^f^n in Cbioffiit^ atdr- 
'fJo 4^f o^hMptacekV-^ The beds base. t)tts.^iinfdiaion and no-nemrtncUe.^^ 
^ The Jords in wimi if i^nMOTsfer tfaiags^odi^ cmnmon law.. All diing^ w^rT' 
<^ jrelenredi to 'die;trJers?of pedtions, and fo were font to the fevend «o«rts-for^i^ \ 
^ Diedjr. ^Bllt tcft&«nr uw mmdj^^uU ie bed ly tbi auritr A&j t4r#rr f^fmtiP^ 

> Sa J^qbs&t Howard. *^ It is j» argnment, diat becaufe tfae lords htm 
" fined in fome diings, tbgr may do it in every thing. The Jords niay be fo - 
" raifed in point of their judicature, that at laft afl caufes will be brought origi* 
«nally, if.yoaliitftrttis." 

Mt. SouciTOR Fisic«. ^ Let die -cattfe be relievablie in &ny ood^ 
** either at Weftminfter or the «ourt of admiral^, iui net $rigtnalfy at tbi krdt 
^ bar : becaufe at the other courts the caufe has all its ccmcodions, and comes 
-*< tfaidier for ravifidn* *It tin have no revifion from thence, but by a miracle, 
** die legiflftCivie' way: iTi* lords cannot cr&te a powbr. Durthnjint^ ^$i mri 
^SaUni nmiSmny in dife of dower before die *ahite of Weftmirtftcr,'butby 
^legiiladw pQWet. God forti^id^ diere flibbld be any cafe but die hwyersinay 
**Wlra remttdyfor, riAer* in the courts^ 6f Weftminfter Half «r legiflativtly. 
** Believe it, .tbi Urds bave m pwutr t$ give refnedy wbere Hkhw ghti niftii 
^ unlffs ibi cnnmom bave a Jbau in tbai remedy.** 
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afterguards: lord chief juftice of the common picas, Sir jfoha 
Northcotc, and the poet Waller, were the fpcakcrs againft the 
jurifdi^lion of the lords ; ifid the onljr advocate for it was 
Mr. Piynoc, who appears to have been zealbufly anfwered by 
Mr*: Solicitor Tipeb. The debate 'was concluded with three 
reiblutioiis erf the(i) commons. The firft condemned the 
proceedihge-of the lords on Skinner's petition as taking cog- 
tiizance drtgina/fy of a eommon pUa. The fecond condemaed 
tteir taking cognizance of the right to the ifland atid giving 
daniages^ The third declared the proceedingis of Skinner a 
breach of |>rivilege (/)^ i ■ - ^ On the part of the lords there was 

an 

• Sir Edwais) Thuuakzu <^ 8; EdWarcT tv The lords Txt bound by magna 
\^ €hartdy as weil as any either CMrts. Pir facrtamntum fuum is by jury, and 
1^ in thde firoceedings of ite lords ndiie of Aat is done. The lords give dama- 
'^ ges» Tliat Is expieffly againft it^ mid it ought to be by jury. The lords in 
^Ibmeedes Mij^'iki^s' %tit here are dahn^es given. The jury may be at- 
^ tainted for damages^- But from the lords no appeal or remedy. Would lave 
^ iome healing way proeefed } but yet to afieit our liber^ by declaring^ that, the 
•*'lor<i tefw lid pbwir Oil drfs ^figinaliy^^^ v 

Mr.. WALlisk. ^ Doth not know how long the lorcb have had the ' title of 

^ fupreme oourt of juftice. We judge with them. They fent us dpwn a 

••bDl to judge the illegitimacy of Lady Roos*s children the laft feifion. We 

'^jadgewitl t thism in all^legiftattve cafes. Therefore they are not fupreme^, unleft 

^appeal be ittufe fti thetfi, ki tol^hilfp Waking and Philip flceping.*' ' 

(i) I. Gtey's Deb. r5a 

.(/) The firft and ieoond of the rdoTutionr wei« in the words ftUowIn^ 

« That die Fords taking cognizance ^f, and their proceeding iipo^' the matter 
.^M ibtth and confidcred'in die pttiuoii of Thomas Skinner meidiaat againft die 

■^governor 
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an equal fiiarc of aftivity and warmth. It appearing lti« 
copies of the Eaft India Company's petition to the houfe of 
commons were current (iw), the hoi»fe of lords voted it a 
fcandalous libel againft them^ and tlien having given their 
final judgment, t*iat the Company &ould pay jCi^^^* ^^ Skin- 
ner, they next referred it to their committee for privileges to 
examine who was the publiflier of the petition.— —The other 
proceedings of the two houfes in this cafe of Skinner and the 
Eaft India Company were to this effeft. The commons dc- 
fired («) a conference with the lords; and it feeing granted the 
lords wereiaionpedof the votes of the commons, and of the 



^ governor and company of merchants trading to the Eaft IndieSi concerning the 
^. taking away the petitioner'is fliip and goods and aflaiddng his peribn, and their 
^ lordfliips overruling the pl^ of dm faid governor andcomptoy^ the laid caufe 
tt coming before that hoi^fe osliginally only upon Itfae complasnt of the fatd 
^ Skinnerii being a cmmmS^m i% not agreeable to the laws of the. landf and 
^\ tends to deprive the fu)}je& of his right eaie and -bendic due tohim by the laid 
**laws. 

^ That the lords taking cogm£aQce..of the right ^ titU,9fthi iJUmi in the 
*< petition mentioned, and civino damages diereupon againftdie fiudgover* 
** nor and company, is not warranted by the hwa of this kingdofik'* 

The great difference between the refolutions of the committee pf the commons 
and thofe of the houie is, that the latter do not charge itbc lords with admitting 
affidavits as frwfs or with refufing to grant a ^mmifj^ fir, pxambiing wiin^ 
fis abroad* 

{m) Grand Queftion 38^ & 47. and Joiini» Dom. F^roc. »9« Aprfl. and i. & ai 
May 1668. 

{«) 4-5'&8rMay*668. . 

reaibns 
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Ycafons of them {nn). Then the lords came to two refolti- 
tions. One declared the proceedings' of the commons upon the 
petition of the Eaft India Company a breach of the privileges 
of the boufe of peers. 7 he other declared the proceedings of 
the lords in taking cognizance of Skinner^s petition overruling 
the, plea of the Company, and adjudging JC50GO. damages 
againft rhcm, to he agreeable to law(o). Tbefe refolniions 
were immediately communicated by the lords to the commons 

(nn) Mr, Scfjeaat Maynard's Speech as one of the managers for Ae comntohs 
is given at length in 1. Grey's Debates 445. Bat he profeiecttf tnftfto chiely 
on a£ls of parliament and the common law. He nodccd^ that the citing of pre^- 
cedents was committed to another hand. Who the other member was, d«h not 
appear. B\ft of the precedents cited for the commons, there is fome account, 
taken a& it feems from entries in the original journaf of the lords, in the Grand 
Queftion concermi^ die Judicature of the Hduie of Peer^ fee pager 5;«o 6a. 
The fame book ^tkcoatainshme account o< tiM zrgumesKiat the ttiaoOMt ki 
other refpe^s. 

(9) Thcfe two reiblutions were as foDow : 

^ Tliat die houfe aS commons enCeiFtainiag: th^ fcamUous jfefktien of the Efft 
^ India company againft the lords houfe of papliament^ and thc^r pioceeding^ exr 
^aminanon»andvotes thereupon had and mad\s, are a breach of the privilegcs-o^ 
« Aehoafe oS peer% and cmicraryto- the fair correfpohdenty wfiifift ouglit to fee 
^ between the two houfes of parliament, and unexampled in former times. 

" That the houfe of peers taking cognizance of the caufe of Thomas Skinner 
^nwnshant, a^perfon highly oppreffed* and injured' in Eaft* India by the governor 
•^and companyof merchants of London trading thither, and' overruling the plea 
*• of the faid company, and* adjudging ^Sooo. damages thereupon againft the faid 
^ governor and company, is agreeable, to die: laws of« the' larui and widl? wtt'ranled 
** by the law and cuftom of parliament, and juftified by many parliamentary pre- 
" cedents antient*and modern." 

q «t 
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at a conference defined {po) for that purpofc. It fecms, that 
at this fecond conference the lords entered into a large con- 
fideration of the reafons and precedents (^) for their jurifdic- 
tion ; and that in that refpedl they fully availed themfelves of 
Mr. Prynne^s Plea for the Lords, that book, though not avow- 
edly relied upon, appearing to have been the chief fource 
of the matter produced on behalf of the lords and againft 
the commons. But thefe conferences between the two 
houfes did not induce either of them to yield an iota of its 
original refolutions, or in any degree conciliate matters^ On 
the contrary, new heats were generated. The commons, on 
the report from their managers of the votes of the lords, im- 
mediately (f) voted negative refolutions, namely, that the 
petition of the Eaft India Company to the commons was not 
fcandalous, and that the delivery of it to them and their 
proceedings upon it were no breach of the privilege or en- 
croachment upon the jurifdi<9:ion of the houfe of lords. On 
the very next day (r) alfo, when both houfes were on the 
point of an adjournment by order of the king, the com- 
mons refolved, that whoever ihould be aiding, in execution 
of the order of the lords in the cafe of Skinner againft the 
Eaft India Company, ihould be deemed a betrayer of the rights 

(m) Journ. Dom. Proc* 8. May 1668 and fame day poft meridienu 

{f) See a full account of them in the Grand Queftion concerning die Judica^* 
ture of the Houfe of Peers, p. 60 to i88. See alio a fpeech of the fecond VOIieri 
Duke of Buckingham in i. Chandler's Deb. Comm. 123. 

(y) 8. May i668« See 3. HatfeO's Prec. of Proceed, of Comm. 189. 

(r) 9.Mayi668« See ibid 

and 
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and liberties of the commons of England and an infringer of 
the privileges of the houfc of commons : and this with the 
refolutions of the preceding day was inftantly fcnt to the 
houfe of lords (s). Nor were the lords lefs prompt in their 
anger. Before their laft conference with the commons, the 
lords (y) had gone great lengths. They had ordered, that 
except one tax bill before them, no other bufir.efs fliould be 
done till the privileges of their houfe were fully vindicated and 
fettled, and that their committee for privileges ihould (it pre- 
ieutly : and expeding an order from the king for immediate 
adjournment, they had moved him to defer it for a few days, 
in regard that their rights and privileges had been difputed by 
the commons^ and in order to have time to vindicate thofe rights 
and privileges. When alfo the king had confented to give a 
few days, with an explanation that he looked upon it as a thing 
whercip be was much concerned, the lords were afl:ivc 
enough, not only to perform the bufinefs of the fecond con- 
ference with the commons, but afterwards fo to expedite a 
proceeding agaioft Sir Samuel Barnadifton the deputy gover- 
nor of the Eaft India Company, for a breach of their privilege 
in promoting the petition againft their judgment for Skinner, as 
before the adjournment, though not time enough for notice 
by the commons, to fentence Sir Samuel in a fine of >C3^o* 
with direction that he fhould remain a prifbner in the cuftody 
of the black rod till payment. 

(s) Journ. Dcwi. Proc 9, May 1669. 

(j) Journ. Dom, Proc. 4. 5. 6. ;• 8. & 9. May 1669. 

q a When 
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WaSN die quirrel had proceeded to thcfe cxttemities, of 
all of which Mr,^ Prvniic, on the excefs of whofe ariftocratical 
principles the lords feem rhroughout to have adled, lived to 
be a wirncfs, both houfcs, in purfuancc of an order from the 
kiiigi adjourned themfclvcs for three months. But a much: 
fonger time pafled before fheir meeting to tranfad bufincfs :. 
for two other adjournments fallowed by order of the king^ 
and then by a prorogation their meeting was poftponed till the 
rpth of Odtober 1669. Ho\vcver, notwirhftanding the long 
interval of above a year and a quarter, and not with (landing 
an carneft recommendation in the king*s fpeech to compofe the 
paft differences, hoftiliues between the twa houfe^ about Skin-- 
ner's cafe were inftancly renewed, 

Tne commons began. A book, intitlcd ••The Grandf 
^* Queftion coftcerning the Judicature of the Houfe of Peers 
" ftated and argued,'^ and both relating the particulars of 
$kinner*s cafe and vindieating the proceedings of the lords in 
it, had been recently puUifhcd. Angry at its contents, the 
fonamons the very day of the feffion (t) ordered the pnWifh- 
ing bookfeller to be lent for. Oh the iame day (1^) they ap* 
fMiated a committee to report how the cafe Aood between' 
the two boufes in Skinner's bufincft. The third day (w). 
Upon receiving the committee^s report, and finding by it that 
the lords had fined Sir Samuel Bamadifton, and that an entry 

(t) Journ. Qomm. 1^ 0<£t 1669^ 

(ft) 3. HaxT. 189. 

(w) Journ. CoQun. 22. 0£t 1669; 

had 
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Rad been made in the office of the auditor of the receipt of 
the exchequer as if the fine had been paid by him, and that 
he had been thereupon fet at liberty, which gave the appear- 
ance of fubmiflion to the fentence of the lords, the commons 
examined Sir Samuel (^x) ; and difcoverlng this to be a mere 
contrivance and his having been myfterioufly liberated on one 
of the adjournment days of the lad feflion without payment 
of the fine, they refblved, that he had behaved as a good^ 
commoner of England. The next day they appointed a com- 
mittee to bring in a bill for fettling the difFerence in point of* 
jurifdi£lion between the two houfes, and Mr. Solicitor General 
Finch was defired to expedite it. On the fame day they ex-- 
amined the bookfeller who publiflied The (5rand Queftion ;; 
and found that the book was fenttohim by lord Mollis, with* 
dire6Hon to print it, and as it was printed without the licence^ 
then neceflary, they ordered him to be indicted upon the 
Hcenfing a£t. At the fame time to do juftice to their own fide 
of the argument, they defired their managers at the conferen- 
,ces formerly had with the lords, to perfijft the arguments ufed' 
for the commons and to deliver them to be entered on their 
journals (jr). To fhew the fixednefs of their determination to^ 
have a bill for fettling the matter, they flopped all other 
committees from fitting. In the courfe of a few days the bill, 
they had ordered was brought in ; and upon the fecond read- 
ing, a claufe for vacating the judgment againft Sir Samuel^ 

{x) 3.Hatf. 191. 

(y) Mr. HatfelPs book has not the entry of the arguments thus ordered to be 
entered. But probably the order was complied ynth", and it is poi&bk that the. 
arguments may be ftill preferved. 

Barnadifton^ 
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Barnadifton and cancelling the relative proceedings was carried ; 
and though the bill was recommitted, yet fuch expedition was 
ufed, that on the 3d of November the bill was pafled, with 
the title of ** An Aft concerning certain Proceedings in Par- 
*' liament ;" and the next day Sir Robert Atkins was feat with 
it to the lords (z). Still further alfo to wound the lords, the 
commons a few days after refolved, that no member of their 
houfe and of the long robc"(hould without their leave plead as 
counfel in any caufe before the lords (2s), 

Hitherto the lords during this feffion had abftained from 
touching upon the fubjcft of their conteft with the commons 
about jurifdiftion in Skinner's cafe ; and as if enough gratified 
by the device pra£tifed to give the appearance of fubmiffion to 
their fentence againft Sir Samuel Barnadifton, had been content 
with cxercifing the appellant judicature over equity. But 
upon receiving the judicature bill of the commons, the lords, 
though they had recently loft Mr. Prynne the indefatigable 
aflertor of their cUinis {zzz)^ refumed their adivity on the 
fubjeft. Not only did the lords rcjeft the bill from the com- 
mons, but the lords on the fame day ordered their committee 
of privileges to prepare a bill " Concerning Privilege and Judi- 
** cature in Parliament," which, it may be well fuppofed, 
was of a very oppofitc defcription ; and what was remarkable 

(z) See 3. Hatf. 194. to 197. What the contents of the biH wrere, doth not 
appear. Perhaps it may be ftill extant amongft the papers belonging to the two 
houfes« 



(zz) I. Grey's Deb. 159. 

(zzx) Mr. Prynne died lO, 0&. 1669. 



enough^ 
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enough, lord chief jufticc Vaughan, who had been recently 
pkced at the head of the comnoon p!eas, afted as fpeaker of 
the lords for lord keeper Bridgman, and fo underwent the 
mortification of putting the queftion, without being at liberty 
to fay a t^ord againft that original jurifdiftion which he had 
in the beginning of Skinner*s cafe, and fo long as his being 
a member of the commons gave the opportunity, uniformly 
concurred in refitting (tf). In confequence of this order of 
the lords for a bill concerning privilege and judicature in par- 
liament, a bill was foon brought in ; and having been read 
for the third time, it was paffed by the lords with the title 
of ** An AGt for limiting of certain Trials in Parliament and 
«* Privilege of Parliament, and for further afcertaining the 
" Trial of Peers and all Others his Maj:fty's liege People ;•' 
and immediately after pafllng the lords fent it to the com- 
mons (^)» 

Upon receipt from the lords of this counter-bill to the bill 
of the commons Concerning parliamentary judicature ; the 
latter (c) were provoked into further aftivity againft the lords* 
A day was indeed appointed for reading of the bill ; and 
after one adjournment it was read for the firft time. But, 
upon its being moved the fame day for a fccond reading, it 

{a) Journ. Dom. Proc. 15. Nov. i669, 

(*) Journ. Dom. Proc 16. 17. 18. 19. 20. & ai. Nov. 1669. 

(c) Sec cxtra£b from the obliterated Journal of the CommonI ih 3. HatC 197. 
fiJ. 22. 24. & 27. Nov. and 1. 4. 7. 8. & 10. Dec. 1669, 

pafled 
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paflcd in the negative (e/). Nor did the commons flop here. 
A few days after, they refolvcd to defire a conference with 
the lords on their judgment and fine againft Sir Samuel Bar- 
nadifton ; and with a view to fuch requeft, they appointed 
a committee to prepare rcafons for the conference (^). Upon 
report alfo from this committee, the hoafe refolved upon five 
'^iftinft propofitions as proper to be iiiGfted upon to the lords, 
namely ; — i. that it is-tbe inherent right of every- commoner to 
.prefent petitions to the houje of commom in cafe of grievancey 
and of that houfe ta receive them {ee^ ; — 2. that it was the right 
0/ the houfe to determine how far fuch petitions arc fit or 
-unfit to be received;— 3. that no court has power to ccnfurc 
a petition to the houfe qf commons unlefs traafmitted from 
'thcqce ;•— 4. that the cenfure aod jwroceedings of dae lords 
againft Sir Samuel Barnadifto*! were in fubverfion of the rights 
and privileges of the houfe of common? and of the liberties 
of the commons of England; — and 5. that the continuance 
upon record of the judgment by the lords in the cafe of Skin- 
i>©r ai>d ihe Eaft India Company was prejudicial to the rights 
of the commons of England* Al(b upon a further report 
iroro the fan\e committee, the houfe of commons refotved 

{d) Sec account df the debate in !• Grey's Deb. 189. to 195. 
\4) Ibid. 209. 210. 

[ee) So encouraging is the habit of the houfe of commons to receiving peti- 
'vtions of grievance, that at the beginning of every new parliament, they appoint 
one grand committee for grievances^ and another for courts of jujitce^ and both 
are appointed to fic In the houfe once a week. See Journ. Cqouix* X3« Nor. 1761. 

upon 
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\Tpon fcvcral general heads ot reafons (J) to be ufed at the ton- 
fercnce intended to be dcfired ; and at the fame time refolved, 

r that 

(f) The heads of reafons for Atfifji three- pAints refolved on by the commons 
were thefe. — " // hath been always^ time out of mind^ the conjlant and uncontro^ 
" verted ufage and cujiom of the houfe of commons^ to have petit'ions prefented to them 
^ from commoners^ in cafe of grievance publick or private ; in evidence whereof it is 
** one ofthefirfi works done by the houfe of commons to appoint a grand committee to 
^ receive petitions and informations of grievances. — That in no age that we can 
** find, any perlbn, who prefented any grievance by way of petition, to the houfe 
^^ of commons, which was received by them, was ever cenfured by the lords with- 
^ out complaints of the commons.— That no fuitors for juftice, in any inferior 
** court whatever in law or in equity, exhibiting their complaint for any matter 
^< proper to be proceeded upon in that court, are therefore puniihable criminally ' 
<* though untrue, or fuable by way of adion in any other court whatever ; but are 
^ ojJy fubjed to a moderate fine or amercement by that court ; unlefs in fome 

^ cafes fpecially provided for by ad of parliament, as appeals or the like. In 

^ cafe men fhould be punifliable in other courts for preparing and prefenting pe- 
^ tfdons for redrefs of grievances to the houfe of commons, it may difcourage and 
^ tdeter his Majefty's fubjeds fromfeeking redrefe of their grievances, and by that 
^ means fruftrate die main and principal end for which parliaments were or- 
•daincd.'' 

• For thafourtJi point the inflrudion was to infifl ^ that no petition, nor any 
^ other matter depending in the houfe of commons can be taken notice of by the 
^ lords without breach of privilege, nnlefs communicated by. the houfe of com- 
« mons." 

The houfe' of commons, as a condufion to the firfl four points, added the 
fbUowing inflruAion. 

^ Upon conclufion of the four firfl propofitions it Is further to be alledged, that 
^ the houfe of peers, as well as other courts, are iii all their judEci^ proceedings 
^ to be guided $ind limited by law : but if they fhould give a wrongful fenteace 
<* contrary to law, and the party grieVed might not feek redrefs thereof in full 
^ PARLIAMENT! and to that end repair/to the |ioufi^tpf\«nxim(m$i who are f^rt 
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that the lords ffiould be dedred to vacate both their judgmenf 
cgainft Sir Samuel Bamadijion and their judgment againji the 
Eajt India Company. 

Thtts far had the houfe of commons proceeded on the tenth 
ofDecembei' 1669.' Bat in this (hrge of the proceeding, it 
was thought fit by the krng to ftcp the progrefs.of qtrarrel be- 
tween the two houfes : an^d accordingly on tba« day be pro- 
rogued the parliament to the fourteenth day of February ; an<l 
fo the feffioii terminated without paffing fo much as on?e aft^ 
and the eonfequence to the king was difappointment of a 
fupply of X40OrOOO» which bad been voted to him by the 
comnBons (j;). 

OiT the day ajppointed by the prorogation the parfiament being 
again afiembled, the king made a fpeech, one part of which 
auxioudy guarcfed the two houfesf againfl: revival of tlie dif-« 
ference between them {h). But yet as eariy as the fifth day ©f 
tat fcffion {t) the commons fixed an carfy time fbr refaming 

«( of tbe kgUhtive power^ that either diej nMf mtftr^ with tlieir lorAhips for 
^ the reverial of liich fentmcej ancf prepare a bill for that purpo&yand for prevent- 
^ ing die like grievance bit die time to comci the code(|iieiice tliereof woulit 
^ plaifily bcy both that their brdjbips judicatun would be houndlefi and ohm iwv 
^ zxii that the party grieved ihould be without remedy.'' 

For fopport of the fifth propofition die reference was to be ta the reafonrfofw 
flierly offered againft die judgment cf &e lord& agafaift tbe Eaff India Company* 

(f) K ChandL Dek Cboim. .132. 

X%) Jomrn. Pom. Prot. 14. Feb. 1669-70. U JbonK Comm. for fiuneday; 

coniideration 
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confideration of the jurifdidioa of the . lords. . Tljis wa». 
enough to convince the king, that unlefs ibmething. beyond a ge- 
neral difluafion was adopted on his part the difpute would foou ' 
recomnience; and that the fupplies, for which he had urgently 
prefled in his fpeech, were in danger of being interrupted. la 
order, therefore, to prevent the further interruption of parlia- 
mentary bufinefs, the king made a fpeech to the lords and 
commons (i), offering his mediation between the. two houfes 
in the cafe of Skinner. His propofal to them for ending their 
dificrence was, that he ftiould give prefcnt order to .erazc all 
records and entries of this matter in the council books and ia 
the exchequer ; and that the two houfes (hould do the like ; 
fo that no memory might remain of the difpute. This pro^ 
pofal of the king {ki) was inftantly accepted by both houfes. 
In the printed journal of the commons there is an entry of the 
king's ipcech, and of their refolution in compliance with it t» 
make a razure or vacat in their journals of all matters relating 
to the bufinefs between the Eafl India Company and Skiniser, 
and of the making of fucb razure or vacat accordingly in the 
faoufe (/)• But it is obfervahle, that the printed journal of the, 
lords is with a blank on this part of the bufinefs of the day^ 
neither giving the king's ipeech(iw),,noc an entry of their 

(i) Journ. Comm. 22. Feb. 1669- 7a 

(ii) See Hume's Hift. chap. 65. Mr. Hmrie'f «cooiint is, << Chat die king 
^ prevaited with the peers to accept of the expedient pr^ofii Jy the cp^AiOKs/' 

But the king's fpeech entered in the journal o£ the comcions fuficiently proves 
i(/jii to have been the ^n^^r to both houfes. 

. (/) Ibid. , , 

{m) See in I. ChaiMR. DeK of the LoMb 105. a note on Ae kitig's fpeech m 
this bu£nefs. 

r % manner 
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manner of proceeding upon the occafion. In other words, th& 
lords equally with the commons accepted the king's expedient^ 
and equally with them complied" with the terms of it in point 
of razure and obliteration : but the lord's chofe to do this iiir 
the way, which to them feemed leaft wounding to their ex- 
tenfivc claims' of judicature ; and for that purpofe left their 
journal without a trace ofthecaufe and manner of obliteration^ 
or fcarce a mcmeato of the fubje6l o£ itv 

Thus at length this great cafe of Skinner agaihft the Eaff 
India Company, afteren gaging the lords and commons in ferious 
quarrel* during almoff two years, was concluded through the 
Iburce of recommendation whence the cafe was« introduced, 
into parliament : fol from theking^s recommending the cafe to 
the houfe of lord's their cognizance of it commenced, and from, 
his recommendation alfo proceeded the compromife by which 
the quarrel' of the two houfes about the cafe was finally di{^ 
pofed of. Whilft the contention lafled', it was a hard ftruggle 
on the part of the lords to fix their claim of original jurifdic- 
tion over civil caulcs, to fix their claim of ajfejin^ damages, ta^ 
fix their claim oi fining and imprijoning at pleafure^ and to affift 
their claim ofthtjole judicature of parliament. On the part of 
the king alfo it was obvious, that he was not averfe to all theic 
pretenfions of the ariftocracy, fo far as they tended to exclude 
the commons : for he not only firsft recommended the cogni- 
zance of the cafe to the lords ; but at their requeft poftponed* 
a prorogation to facilitate the completion of their operation o£ 
fining and imprifbning Sir Samuel Barnadidon ; and his mi« 
niflers afterwards concurred in the contrivance of releafing him, 
as if he had fubmitted ta the [urifdidion and paid the fine, 

when. 



PREFACE. 



CXXT 



when according to the reality of the cafe the payment was a 
mere juggle, and he was liberated by order of the lords gratui- 
toufly, and without any fubmiffion whatever. But the ifliie 
was unfavourable both to the king and to the lords. To the 
king it was difcreditable ; becaufe, after having in fome mea- 
fure encouraged the lords to take cognizance of the cafe and 
avowed himfelf fufficicntly to (hew his wifti to fide with them 
in the conteft, he found himfelf neceffitated for the fake of 
pecuniary fupply to propofe a retreat to them* To the lords 
rfie conteft was all lofs.- From the ftirring of the qucftion, it 
waS' difclofcd, that almoft all Weftminfter Hail, except Mr. 
Prynne, was againft the main pretenfioiw of the lords : and 
there followed votes of the houfe of commons, proclaim- 
ing to the people of England, that the claim of exercife of. 
original }uxi{di&\on by the lords in civi/ caufes was an ufurpa- 
toon ; that theyir/r^;wr jurifdifbion was not in the lords, but in 
ikitfuil and whole parliament ; and that when the lords fined 
and imprifi^ned perfons for complaining by petition to the 
houfe of commons, it was a breach of their privilege and an 
invafion of the rights of the people at large. In form^ in- 
deed, the compromife of the quarrel between the two houfes 
was mutual cefiatson of boftility, with mutual obliteration from* 
their journal. But in fubfiance there was a vaft difference- 
between- the two obliterations. The obliteration by the lords 
included vacating the judgment againft the Eaft India Com- 
pany, and the judgment againft Sir Samuel Barnadifion^ 
without an iota of proteftation exception or referve ; that is, 
included the whole of the requifition refolved upon by the 
commons immediately before the king's mediation. But the' 
commons in their obliteration .only yielded the razure of their 

own. 
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own proceedings, when the obje6l of theai was fufficiently 
accompliflied by annuUation of the judgments they had 
tliroughout fought to annul. The lords gave up their two 
judgnients. The entry, of the vigorous proceedings to 
obtain that facrifice from the lords, was the only conceffioti 
made by the commons. The confequenccs alfo of the 
comprcmife correfponded with thefe views of it : for it 
operated as a , blow fo fattl to the claim of the lords to an 
^rj^/;/^ jurifdiflion, that the excrcife in rn;/7 caufes has ever 
fince been relinquiihcd ; and \t alfo nude fuch an impreilioii 
upon the other judicative pretenfions of the iordsi that new 
controverfies were fbon generated between the houfes* 

Such was the great cotiteft between the lords and commons 
about anginal ]uri{di6kion in this famous caic of Skinner and, 
the Eafl India Company ; and fuch alio zvc Che remarks, 
which at'prefent occur to the prefacer upon the nature and 
iiiiae of that conteft« The narrative of it has gradually run 
into an unexpeded and as it is feared a tirefome length. The 
temptation to engage in fo full and laborious a relattoa arofe^ 
from the conftituttonai importance of the cafe, from its connec* 
tton with the following treatife of liord Hale, and from a 
perfuafion of its having been hitherto fo fligfatly and imper-* 
feftly fbted as not to be fufficiently underftood ; and theie 
confiderations, it is hoped, will move the learned reader to 
forgive his being fb long detained with a fmgle ca(e» 

After the compromife in Skioner^s cafe, the bufinefs of 
the fcffion both on the fupply to the crown and otherwife went 
on fisoodUy for many months. More particularly notbi^g^ 

further 
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fartTicr appears to have occurred between the two houfes as 
fo judicature, except a flight communication between them 
about a fummons or notice to Mr* Hale a member of the 
commons on a petition of appeal againft him by a Mr. Slingf- 
by (») to the lords. Sir Thomas Lee^ father of the late 
lord chief jufticc of that name and his brother the judge of 
the prerogative court, moved for a conference with the lords, 
the fummons of Mr. Hale noticing him as a member. But 
after fome ihort converfation, the houfe only refolved upon a 
mef&ge to the lords, defiring them •• to have regard to 
^ the privileges*^ of the houfe of commons. The anfwer of 
the lords {a) was, •* that the houfe of commons need not 
•* doubt, but that their lordfhips will have a regard to their 
•* privileges as they hare of their own/* After this anfwer 
the lords examined Mr* Slingfby, as to the manner of inti- 
mating to Mr. Hale the hearing of the caufe. On a fubfe- 
quent day Mr. Slingfby petitioned the lords to withdraw his 
original petition, on the ground of his being advifed by his 
counfel, that he might have his remedy in chancery, and that 
there was no order entered upon which he could ground an 
appeal. But the lords, perhaps jealous of having the relin- 
quishment of the appeal conftrued to the prejudice of their 
judicature, and perhaps alfo fufpiclous that fear of the privi- 
lege of the commons was the real caufe of the application, 
referred the bufinefs to the confideration of their committee 
of privileges. After almoft a month^s confideratioD, the Earl 

(ff) Journ. Ccomu & Journ. Donu Proc. 4. MarcE i669-70, & x« Grey's 
Deb. 223. 

(#) Journ. DoBit Proc. 3^ and 7* Mftrak §66^70. and f is April 167^ 

of 
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of Anglefey reported from the committee as their opinion, 
*• that the lords do declare^ that their proceedings had beca 
" according to the courfe of parliament and former prece- 
" dents ; and that the lords do aflert it to be their undoubted 
** right in judicature to receive and determine in time of 
** parliament appeals from inferior courts, though a member 
*' of either houfe be concerned, that there may be no failure 
** of juftice in the land/' — ^To this report the lords imme- 
diately affented ; and it is obfervable, that on the afternoon of 
the very day^ upon which it was made and approved, the kino" 
made a good-humoured fpecch to both houfcs, and in purfuancc 

of his pleafurethcy adjourned themfelves for fix months, ^Thus 

this cafe of Hale and Slingfby and the whole of the firft part 
of the feffion paffed off without breach of any kind between 
the two houfes* But, notwithftanding this calm, the time, 
for renewing the heated controverly about the judicature ex- 
crcifed by the lorda, and for the moft ferious quarrel between 
them and thje commons upon the appellant branch of that 
judicature^ was faft approaching^ 

On the 24tli of October 1670 the two houfes met accord-^ 
jug to their own adjournment, and fb the ninth feffion of the 
long parliament of Charles the fecond was continued till the 
22d of April 1 671, when it was terminated by a prorogation* 
During this continuation of the ninth feffion there was not 
any direft conteft between the two hojafes about the judicature 
of the Ibrds. But thefe occurred a very ferious difference (oo) 

about 

(m) The di£Ference arofe upon four feveral bills of fupply to the king. Upon 

Arce of dre bUls i}ic-lai:^..aft?r a co^fereace gave up dieir ainendmeots and the 

* ^ ' ' bills 
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about the right of the lords to alter mo.iey hills; and in 
two conferences between the two houfcs on that ^omt CpJ, 

s the 

•biDs were pafled. See i. Chandl. Deb. Comm. 45. & Journ. Dom. Proc. 22. 
April 1670.' From the debates of both hoiifes^ it appears^ that in refped of thefe 
Aipply bilk Ibme thought the cooimons oFeNlibcral in their taxation. In the 
debate in the commons on one of the bills, a new way of raiiing money being 
/uggeftcd by Sir Thomas Mercs, Mr. Henry Coventry faid, that unlefs they 
would tax the kingdom of heaven there was not any new way, for he knew n®t 
vhat tbey would t»c further upon earth ; and he pleafantly alked, whether they 
would give Ae king zflatmc tax. I. Grey's I>eb. 350. There was sdfo n 
bittei: fpeech by Lord Lucas againft one oi ^ bilk, imputing to the commons 
a wafteful prodigality, and propofing to check their over^liberal humour by di^ 
miniflmg the fum granted by the fubfidy bill. i. Chandl* Deb. Lords. 165. 
A more -popular way of contefting the point about the money bills for the lords 
againft tbe commons couid not well have been devifed. But the propolal of tiiis 
nre l^ccies of amendment in Ae upper houfe failed in the particular inftance. 
However, on one of the other bilh of fupply, the lords aded, as if they &w the 
foUcf ef ihmr fighting the queftton as to their altering the money bills with the 
advantage of appearing to leiTen the burthen of taxation : for a principal part of , 
iWr amendoient of one of thofe bills was to kx»er the duties. See Journ. Dom. 
Ftoe. 19. April ^671. F<nr die debates- i<i At commons on the bill, which 
ixing iaaseoded by the locds raifed tine great ^coahreverfy on the prtvtlegie claimed 
by the comsaom as to osMey biU»| iee 1. Grey's DeU Comm. 43$. 435, 441. 

iP) ^^ Journ. Dom* Pm:. tfe 19. so. Ir 2ft. April 1671. Journ. Conmi. 
ica: 20. ii 22. of April in fame year. At die firft confimnoe' the leeds gave dbeir 
xeafons ior their daint of altermgOMneybiyf in writing to die Qeramoiifr: and 
at tbe &cMd coBlerraee, die uarfwtf of d»r iromawm igis^ dbc claim' were de- 
Ulcered to die lordfr in die fame M7» The reafons fiir die lerdsvr attributed to 
Lord AiHgldeyi whowae fiWl gf die leds eppninted: to frame diem. As his 
coopolttien dbey are fMkstci m e iildr vdnme, whidi was pHUiilied m 1762 
widi die tide of, ^ The Privileges of the L«ds mi CaumtmA Ai^acdaiid Stated 
** in two Conferences between both Houfcs." Bcfidcs the fevcral arguments of 

die 



cxxx 



PREFACE. 



the Earl of Anglcfey took the lead in argument for the lords^ 
and Mr. Attorney General Finch, afterwards lord chancellor 
Nottingham, for the commons ; and in jthc courfc of the rea* 
fons urged on each fide the point of judicature was thus in» 
troduced on the part of the lords.. The privilege, claimed by 
the commons, of not having their money bills altered by the 
lords, was naturally enough compared with the privilege 
claimed by them over the judicative power. Seemingly 
alfb oblivious of the recent contentiou about j^udicature and 
its refult, the lords in their reafons, after exultingly calling 
upon the commons to produce the record* or contrafb by whicb 
the lords had diverted themfelves of their right as to money 
bills, a0umcd it as a point undoubted and thdifputuble^ that 

the lords smd commons,, the book contains a difcourfe by his lordlhip, afiertlng 
the rights of the lords and remarking upon the two conferences.. The reafons 
for the commons were certainly prepared by Attorney General Finch: for he re- 
ceived the thanks of the houfe on that account. Journ. Comm. %%. April 1671. 
The reafons on each fide deferve to be. admired as nu>ft. learned temperate and 
able dlfcuffipns of the fubjefb But Lordi Anglefey and Attorney General Finch 
were not the only perfonsy whadiftingulfhed themfelves on die occafion of this 
great conftitutional dilpute about money bills : for in 1676 there was publiihcd, 
on behalf of the lords, a book intitled ^ The Cafe ftated of die Jurifdiaicn of 
^ the Houfe of Lor(b as to the Point of Impofitions.*' This book, which is a. 
mafterly compofitiociy is attributed to Denzdl lord Holies. The dispute about 
money bills has been often rewved. What has pafled on the difpute, between 
1671 and July 1783, may be feen in 3^ Hatfi Free, of Proceed, of ComoL p. 78* 
to 112. where alfo the fubjeA is folly gone into from the earlieft dme, and the 
narradve of it is concluded with fome important obfervadons.-^The writer of 

« this prefoce is in pofleffion of a manufcript on the fame fubjed, intided ^ State 
« of the Matter with Relation to the Amending Money Bills fent from the 

. ^ Commons to die I^rds.'' It feems to hav« been framed for die ufe of die. 
houfe of lords foon dftcr the ytar 170CW 

judicature: 
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judicature was the peculiar right and privilege of their houfe ; 
land then contrafted their own moderation in allowing the 
tommons^ to alter bills for judgment in the legijlative way^ 
with the exorbitance of the commons in refufing to allow to 
the lords the fame liberty of altering money bills. On the 
other hand, thus aflimilating the claimed privilege of the 
commons over grants of money to the crown, with the 
claimed privilege of the lords over judicature in parliament, 
forced the commons into fome notice of the point of judica- 
ture. Accordingly the eloquent and profound compofer of the 
reafons on their behalf retorted upon the lords ftrongly, but 
difcrcetly and fo as not to revive a quarrel recently accom^ 
xnodated. To the enquiry for the record or contraftj by 
which the lords had appropriated to the commons the right as 
to bills of money, his anfwer was alike declamatory. He faid, 
** To this rhetorical queftion, the commons pray, they may 
** anfwer by another queftion. Where is that record or con^ 
** tra£l, by which the commons fubmitted, that judicature 
*^ ihould be appropriated to the lords in exclufion of them- 
^* fclves ? Wherever your lordfhips find the laft record, 
** they will fliew the firft indorfed upon the back of the lame 
" roll.** Left alfo the lords (hould for a moment fuppofe 
any want of amhorities againft their claim of fole judicaturCt 
hie reminded them in a general way of precedents, both of the 
king*s commiflionating particular lords to exercife judicature in 
parliament, and of the Iharkig of the commons in the fame 
judicature, and aHb of one precedent of its being affigned for 
error, that the lords gave judgment without petition or aflent of 
•the commons. To the point, why if in bills of judicature • 
4he lords allowed the commons to amend, the commons 

8 z ihould 
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(hould not allow the i^me privilege to the lords m bills of 
money, the anfwer was iarcafiic. •" If/' faid he, " coiitrafts 
** were now to be made for privileges, the offer might feetn 
** fair. . But yet the commons Jbould profit little by It : for 
* * your lord/hips do now indujlrioujly avoid all bills of a judi^ 
" cial nature J and choofe to do many things by your own power j 
*^ "Ufhich ought to be done by the kgijlative ; of which we Jor^ 
^^ bear injlances \ becauje your hrd^^ipsy we hopey will reform 
'* them^ and we dcfire not to create kew differences ^ but to 

^ compofe the old.*^ Such W3S the manner of adverting 

to the point of judicature by the lords, and fuch wsis the 
aiifwer from the commons on the fame point. There was 
no time for reply by the lords > for the king fuddenly pro- 
rogued the parliament the afternoon of the vtrj day of the 
conference at which the commons gave in their anfwer ; and 
fo both the bill of impofition on foreign commodities, which 
caufed the contit)vcrfy, and the controver/y itfclf, were left 
,iiiifiaiihed» Therefore the lords had barely time to reiblvc, 
that they were not £itisfied with the i<eafons and precedents 
of the commons^ and '^ much difliked their unufoal expref^ 
^^ fions*' at the kft conference; and to order preparation for 
:a free conference with the commons on the fame fulged (f )• 
JBut diongh the houfe of lords thus loft the opportunity of 
replying, the aifwer of the commons did not pafs unnoticed. 

(f) Jonnu DooK Pioc. %%. April 1671. In i. Chaiul. Deb. Comm* 162. 
aa acooHAt is givea of bmt replies by the kidst But tfau is coaceived to be a 
miftaker 

Both 
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Both the Earl of Anglefcy and Lord Holies (r) wrote moft able 
and learned replies to it : the former in a difcourfe publiflied 
after his death with the title of •• The Rights of the 
** 1 loufe of Lords aflerted •/' the latter in a book intitled 
*« The Cafe ftated of the Jurifdiftion of the Lords in Point 
•* of Innp^ fitions." Nor is it to be denied, that in examining 
what was (hortly and incidentally urged by the commons on 
the point of judicature, thefe two profound writers on the 
kw of parliament took full advantage of the generality of 
their opponent's manner of adverting to that branch of the 
argunwnt* Lord Holies more efpecially anfwered the Attor- 
ney General Finches rhetorical challenge to the lords to pro- 
duce the record proving their claimed ^rrv//^^ ^judicatures by 
infifting, that the parliament roll of the firft of Hen.4. was fuch 
a record, but wanted the promifed indorfement which was to 
prove their claimed privHege of money bills. But on the other 
hand, it is to be recollected, that in this part of the argu- 
ment, which wa« not on the immediate point in queftion^ 
and was barely touched upon by the lords, the groat fpokef- 
man for the commons was only returmng one rhetorical flou*- 
rilh by another, 

(r) Both of thefe noble peribm trere dsecply veffent in thereo&rdd and law of 
parliament. Lord Anglefcy was alfo a great coUeaor of law records. The 
jpre&oer is poiiefled of a folio volume, wJiich contains a large maauicript abridg- 
ment of records of pleas in the king's principal courts from the reign of E. i. 
to that of Hen. 6. indufive : and a memorandum, dated in 1664 and prefixed to 
this abridgment mentions, that the copy of the records cited in the book was bor- 
rowed from Lord Anglefey. 

During 
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During the three nejtt feflions of the long parllai- 
ment of Charles the Second, many heats prevailed. Bat 
they were chiefly on the management of puMic affairs by the 
king and his nrinifters ; iand it does not appear, that in 
either of thofe ieffions the two hotafes became engaged in 
any difference about the judicature of parliament. The lords 
were fo far mindful of their refult of the quarrd in the cafe 
of Skinner, as to abftain frcJm -original jurifdrdliofi. On the 
other hand their exercife of appellant jurifdiftion over equiry 
was not interrupted. Over courts of law the appellant juril- 
diftion exercifed by the lords under the king's writ of crror» 
however queftionable as to its being ^«^/, was of courfe ; for 
the authority of fuch a commifiion to the lords had not been 
controvertjed ; all that the commons in that refped contended 
for in Skinner^s cafe having been, that the fupreme appellant 
jurifdiftion of every kind was in the wbole parliament. Nor 
though the execcife of appellant jurifdiftion hy the lords over 
equity was without fcommiffion of any kind from the crown, 
and <upon their own autliority only, was it complained of or 
.reprefented to the commons ; and that houfe, as their conduft 
(hewed, was not for the prefent at leaft difpofed to engage in 
a new controverfy about judicature, without fomething brought 
Jbefore them to provoke the difcuffion* 

But tlie next feffion, which was tlie tlrirteenth of Charles 
the Second's long parliament and commenced in April 1675, 
produced a new violent breach between the two houfes con- 
cerning judicature* In the former great breach their conten- 
tion was chiefly on the original jurifdiftion exercifed by the 
lords in civil caufes ; and the refult, though in form a 

compromife 
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compromife of differences, and for that purpofc a reciprocity of 
conceflion, was in effeft and confequences, as is before ob^ 
ferved in the narrative of the cafe of Skinner againft the Eaft 
India Company and of the connefted one of Sir Samuel Bar- 
nadifton, a viftory to the commons; and ever fuice fuch 
Briginal juriididion has been nearly if not wholly in a f^ate 
of extinftion or at leaft of dormancy. But the new quarrel 
of the two hou les. was on a different branch of judicature, 
and the event of that quarrel was as different. The great 
point in this fecond inAaiice was on the appellant jurifdiftion 
exercifed by the houfe of lords over caufes in the courts of 
iquity \ and though the quarrel terminated without the leaft 
conceflion from the commons^ and they have never revoked 
the condemnation, which in the courfe of that quarrel they 
voted of the latter exercife of ihe jurifdiftion ; yet what has 
fince paffed fufficiently evinces, that at leaft the confcquences 
of victory are in poflcflion of the houfe of lords* 

In this great quarrel about ^/^/Az/i/jurifdiftion over equity, 
three different cafes of appeal to the houfe of lords were in- 
volved ;. and in all three of them the petitions of appeal were 
againft members of the houfe of commons. Thus all were 
mixed cafes ; beginning with the confideration of xht privilege 
of parliament in fuits againft members, as it ftood before the 
ftatutes made in fubfequeut times to abridge it ; and gradually 
embracing the point of appellant judicature. The ffrft and 
leading cafe was an appeal by Dr. Shirley againft Sir John 
Fagg. In the fecond Sir Nicholas Stoughton appealed againft 
Mr. Onflow. In the thhd Sir Nicholas Crifpe and others 
were appellants againft Mr. Dalmahoy and others. The fcr- 

mec 
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mer of thefe three cafes was intrixluccd to the commons carljr 
in May 1675 (j) by a notice of the houfe in behalf of Sir 
John Fagg, that he had been fcrved with an order of the 
lords to anfwer the petition of Dr. Shirley. At fir ft it took 
much the fame courfe as the before-mentioned cafe of Slingf- 
hy's petition againft Hale in 1671 ; both houfes looking to 
the iatter cafe as their precedent. But the appeal not being 
dropped by the petitioner Dr. Shirley, as it was in the cafe of 
Hsde, the commons (/) refolved, that Dr. Shirley fhould be 
fent fc«- in cuftody of the ferjeant at arms attending their 
houfe, to anfwer his breach of privilege for profecuting the 
appeal againft Sir John Fagg during the feffion and privilege 
of parliament ; and Sir John^ who had appeared and an- 
fwered before the lords («), was ordered not to proceed on 
his part without leave of the houfe. After fbme interruption 
from Lord Mc/huninthe execution of the warrant for appre- 
hending Dr. Shirley, and after an unavailing complaint by the 
commons to the lords on that head, the commons (w), 
amongft other fteps, voted Pr. Shirley^s appeal a breach 
of privilege ; and on the (arae day, taking up Sir Nicholas 
Stought<»i's appeal againft Mr. Onflow in the fame way aB 
they had treated the cafe of Shirley and Fagg, the commons 
further refblvcd, that whoever fhould appear at the bar of the 

{4) Journ. Comoi. 4. 7. & 8. May 1^75. 3. Grey'a DA. 104. 106. iiiiz. 
Jdurn. Dom. Proc. 5. U 6. May 1675. 

{/) Journ. ComiB* lo. May 1675. 

(«) Journ. Dom. Proc. 7. & 12. May 1675. 

{w) Jwrn. Cook 15. May 1^5. 

lords 
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lords to profecute any fuit againft a member of the comtnoii»* 
fhould be deemed an infiinger of the privileges of their hotfle.^ 
The next material thing (x) was an anfwcr of the lords to a 
mefl'age from the commons on Mr. Onflow's cafe { and this 
anfwcr was, " the lords do declare, that it is the undoubted 
** right of the lords \n judicature^ to receive an J determine, 
** in Jtime of parliament, appeals from inferior courts^ though a 
" member of either houfe be concerned, and from this right 
** and the cxercife thereof their lordftiips will not depart.** 
This was inftantly anfwcred by a refolution of the commons, 
aflerting it to be the undoubted privilege of their houfe •* that 
** no members be fummoned to attend the houfe of lords 
** during the fitting or privilege of parliament." The com* 
mons at the fame time fcnt to defire one conference with the 
hrds on this point of tieir anfwer as to the privileges of the 
commons in Mr. Onflow's cafe, and another about the warrant 
of the commons for apprehending Dr. Shirley. A conference 
accordingly took place on the latter fubjeft, and at the defire of 
the lords there was a iecond. But (/) the lords not anfwer- 
ing the requeft of a conference as to Mr* Onflow's cafe, the 
commons repeated their requeft in words confining the fubjefl: 
to their own privileges without reference to the anfwer of the 
lords on Mr, Onflow's cafe aflerting their appellant judicature. 
Upon this fecond requeft the lords explained, that the former 
one was refufed^ in refpeft that the whole matter of it 
concerned their judicature^ on which they could not admit 
debate or conference \ but that as to this fecond requeft 

(af) Joum. Comm. 17. 18. 20. ic 71. May 1675. 

(/) Joucn. Comm. 28. May 1675. 

t concerning 
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concenimg the prhl/eges of the commons the lords agreed 
to the coaferencc, provided that nothing Jhould be offered at it 
iotfcerning the judxatme of the lords. However ihus granting 
the conference, under limitation not to meddle with Mr. 
On(loW*8 particular cafe or the claimed judicature of the lords, 
gavfefuch offence to the commons, that they conftrued it not 
•agreeing to the ccMifercnce defired, and fo did not attend it. 
After thid the commons received a report from a committee 
they had before appointed both for Mr. Onflow's cafe and Mr. 
Dalmahoy*8 of the proceedings before the lords on the petition 
of appeal againft Mr. Dalmahoy. Thus the third of the three 
cafes of privilege out 6f which this quarrel, firft of privilegt 
xind then oi appellant judicature^ originated (2;), was more par- 
ticularly brought forward. It appearing alio, that Mf. 
ferjeant Pemberton and other counfel had pleaded at the bar of 
the lords as counfel againft Mr. Dalmahoy, notwithftanding 
the order of the commons that profecuting at fuch bar againft- 
a member of their houfe (hould be a breach of their privilege,, 
the commons ordered all the counfel to be committed to the 
cuftody of their ferjeant at arms^ though the counfel had ex- 
cufed th^mfelves under an order of the lords enjoining their 
attendance. Further the commons, finding that Sir John 
Fagg, after their having at his kiftancc taken up his cafe of 
privilege, had anfwered the appeal againft him, voted it a breach 
of the privilege of the houfe and committed him to the Tower 
for it. But Mr. Dalmahoy was excufed by the commons ; 
becaufe after their beginning t^' confider the privilege he had 
ftood upon it without appearing furtlier or making defence. 

{%) I. June 1675, 

Hitherto 
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IIiTnERTo thequarrel between the twohoufes on thefe three 
cales of Fagg Onflow and Dalmahoy was oil the privilege 
ef the commons in fuits particularly before the lords, as th it fpe- 
cies of privilege of parliament flood bcfjre the ftatutcs reftricl- 
ing it to the {%%) perfon. But thefe orders for commitment of 
the counfel of Sir John Fagg by the commons, and the execu- 
tion of one of them, foon forced into confideration the appel- 

. (««) Sec 12. W. 3. t. 3. 2. & 3. Ann. c, 18. 1 1. G, 2. c. 24. 4. G. 3. c. 3j. 

& ID, G. 3. c. 50. The prefaccr is poflcfled of a coUeftion of Manufcripc Re- 
ports by Sir Orlando Bridgman j aiid in that coDediion there is a curious cafe on the 
privilege of parliament, as it ftood before the ftatutes above cited. It was the 
cafe d Benyon and Evelyn before the court of common pleas in Trin. 14. Cha. 2. 
and the iirft point w<:s, whether an ociginal might be fued outagaind a mambcr of 
tbe houfe of commons and be kept up againft him by continuances whilft he con- 
tinued a member. The report contains a very full and elaborate difcuffion of this 
pf»nt in a judgment delivered by Sir Orlando Bridgman as lord chief jufticc. — 
This colleAion of reports by Sir OriaixlQ confifts of five folio volumes. The 
fixfk contains reports by him in Law French of cafes in the kiiig'6 bench and ex- 
chequer chamber from the firft to the fifteenth of Charles the Firft. 1 he four 
other volumes are Englifh reports by Sir Orlando whilft he was the chief jufticc 
of the common pleas. The firft of thefe four latter vcJumes confifts chiefly of 
ihort notes of cafes. The three other volumes contain about thirty fele£l argu- 
ments for the moft part by himfelf on giving judgment in the common pleas and 
in die exchequer chamber. The felcft arguments were apparently written com- 
pofitions ; and are fuch as give a vaft idea both of his learning talents and induftry. 
AD the four volumes for the time he was chief of the common pleas are fair copies 
fecmingly with a view to printing. Whether the originals exift in the hands of his 
<lefcendantl^rd Bradford or of any other perfon, or whether any reports by. Sir \ 
Orlando whilft he was lord keeper are- exifting, the prefacer is uninformed.. 
This notice is given, becaufe there may be occafions, upon which a reference to 
Ae reports of fo great a lawyer may become material to the law and juflice of the 
country. In I. Lord Raymond's Reports 380. Lord chief juftice Holt cites the 
cafe of Chambcrhine v. Prefcott from Sir Orlando Bridgman's Reports ; and 
the extraft there given from them agrees with the fame report in the colleflion of 
which the pre&cer is thus poiTeiTed. 

t % LANT 
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LA NT j:,rlfdiSlion exerclfed by the lords over decrees in equity. 
Siionly after the commit'iiciits (tf), the common?, at a conr 
Itixnce with the lords, communicated in writing the rearcns 
of the commons for not meeting to confer with the lords upon 
privilege without referring to Mr. Onflow*s cafe, which was 
the only fubje£t matter of the conference fo unattended. But 
being previpufly informed of the recent commitments by the 
commons, and being therefore prepared, and having aftually 
relealed one of the perfons ordered to be committed, and pro- 
hibited all gaolers and orhers from mole ft in g any of them (3), 
the lords gave a formal notice of thcfe ftrong meafurcs to the 
commons, with fome comments on the provocation they had 
given to the lords. 1 his notice was cxprefled in proud and 
angry language. It reprefentcd the houfe of lords, a> the place, 
where the king is highest in his royal ejiate, and where the 
LAST RESORT* cf judging upon writs of error and appeals in 
equity in all causes and over all persons is undoubtedly 
fixed and permanently lodged. It ftated it as an unexampled 
breach of privilege againft the houfe of peers, that their orders 
or judgments (hould be difputed or obftrufted by the lower 
houfe ; informing them, that they are no court, nor have au- 
thority to adminifter an oath or give any judgment. It 
pointed at the orders of commitment, and other orders by the 
commons, as a tranfcendent invalion of the rights and liberty of 
the fubjeft, and againft magna carta^ the petition cf right, and 
many other laws, which have provided, that no freeman (hall 
be imprifpned or otherwife reftrained of his liberty but by due 



(a) JouriL Comm. %. & 3. June 1675. 
(A) Journ. pora. Prcc. 2. & 3. June 1675. 
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procefs of law. It ftated the proceeding of the commons as 
tending *' to the fubverfion of the government of this king- 
** dora and to the introducing of arbitrarinefs and diforder :" 
becaufe, added the lords, *• it is in nature of an injundlion 
** from the lower houfe, who have no authority nor power of 
^^ judicature over inferior fuhjeSis^ much lefs over the king and lords 
** againjl the orders and judgments of the supreme court. '^ It . 
exultingly concluded with referring the commons to the roll 
of parliament of i. Hen. 4. {bh) and to make this reference the 
morefolemn, the peers who managed for the houfe of lords, 
were armed with the original record in their hands, and were 
commanded to read it to the commons, as if (according to the 
language of one (f). who was a great lawyer, and though in 

general 

[bh) It appears by the journal of the lords, that the keeper of the records of 
the Tower was ordered to furnifli their houfs with copies, not only of the parlia- 
ment roll of I. Hen. 4 No. 79. to which the lords thus referred the commons, 
butalfo of the parliament rolls of 4. H. 4. No. 10. & 9. H. 4. No. 21. to which 
however, the commons were not referred. 

(f } Sir Robert Sawyer. Of his arguments in the courfc of this quarrel be- 
tween the two houf^s about privilege and the appellant jurifdi£Kon, there are many 
ihort notes in Mr. Grey's Debates. See vol. 3. p. 127. 143, 200. 223. 243. & 
vol. 4 p. , The vaft learning and ability of Sir Robert Sawyer are fufiifiently 
leftified by his wonderfully profound and extenfive argument for the crown in the 
great London quo warranto cafe in the reign of Charles the Second. By thus referring 
to diat argument, it is not meant in any degree to intimate any impreffion as to the real 
law of that famous cafe. The traniitions of Sir Robert Sawyer's life as a member of 
parliament and lawyer are particular. In this gre^^.t ftruggle of the commons about 
appellant jurt£li£lIon over equity he took adecifivepart againft the claims of thelords. 
About five years afterwards and when he had been fpeaker of the commons, he was 
made attorney general, and in that office (b conducted the (late profecutions during 
the latter part of the reign of Charles the Second and for fome years of the reign 
of his bjgotted and unfortunate fucceflbr, as to render himfelf very unpopular if 

not 
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general an over devotee to the court and to prerogative, was a 
ftrenuous fupporter of the commons in this hot contention 
between the two houses) thio only Diana of the lordb was to 
be worihipped by the commons and to awe them into fub- 

not odious. But a few months before the revolution, Sir Robert, having refufjd 
to fupport the difpenfing power claimed by King James, waj removed from office: 
and then he was fingled out as one of the counfel for the bifliops or\ their trials, 
and acquitted himfelf with diftinguiQicd ability. See i. Burn. Hift. fol. ed. 74,2. 
In &e convention parliament, he viras zealous againft James ; and in one of the 
debates previous to the vote of abdication even went the length of faying, " in all 
** I have read I never met, in fo Ihort a reign, with the laws fi violated and the 
^ prerogative fojintchidy'* 9. Grey's Deb. 22. When the revolution was ac- 
complifhed, there feemed to be a profpeft, that his great legal and parliamentary 
abilities would raife him again into fome high official fituation in the law. But 
his rivals were eager to take advantage of his former condudl : and his harfli pro- 
ceedings againft Sir Thomas Armftrong, who was executed on an outlawry for 
high treafon notwithftanding all the earneft aid pitiable efforts of his lady and her 
friends to obtain a writ of error to reverfe the judgment, the legality of which was 
raoft apparently queftionable, foon gave the opjwrtunity. A petition of Lady 
Armftrong and her daughters was prefented to the houfe of conunons j and the 
refulc was implicating Sir Robert Sawyer as the leader of the profecution, and in 
rcfpedk of .it he was expelled the houfe of commons. See 3. State Tri. 4th cd. 
•986. & 9. Grey's Deb. 525. It is obfcrvable, that this petition of Lady Arm- 
ftrong produced a rcfolution of the houfc of commons, " that a writ of^rror for 
•* the rcverfiJ of a judgment.iJi felony $r treafin is the right of the fu^e^^and 
** ought to he granted at bis defire^ and is not an a^ of grace orfavor^ which may 
^ he dented tfr granUd at fUafure,^^ This refolution pafled the 19th of Nov. 1689. 
which was about two months before Sir Robert's expulfion \ and it teems friNxi 
Mr. Grey's account of the debates on that occafion, as if his coarfe behaviour, on 
^dining to affift die granting of the writ of error) was one of the grounds. 
But on the other hand it (hould be remembered on his behalf, that the chief wit<» 
neft examined againft him adn^tted, that he did not demand execution of Sir 
Thomas till the judges had declared themielves, and that as to the writ of error 
be iaid it; was not in his power to. grant a writ ^tuot^ kut that the king or loni 
ktcfitc mitft be applied tQ by petition* 
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miflion. — But notwiihrtandiiig this high tone of the lords, 
notwithftanding this oftentatious exhibition of I he parliamen- 
tary roll of the firft of Henry the Fourth, as if it was a grand 
difcovery of yefterday, the commons Were not in the lead 
dillieartened ; but inftantlv refolved on defiiins; a conference 
with the lords on ihe fubjea of this memento from them, 
and appointed a committee to* prepare reafons ; and fo expcdi- 
tioufly were thofe prepared, that the very next day reafons 
were reported to the commons and were by them fettled (^). 
Of the pjper containing thefe reafons the moft ftriking paflages 
were to this efFeft. It was obferved as a matter much be- 
low the expeflation of the commons, that the fubjcft held up 
by the lords with fuch fhew. of high importance Ihould prove 
to be ** only the commitnnient of four lawyers" for a ** mani* 
**^ feft violation of privilege/' It cxpreflcd much more fur- 
prize, that the lords, after introducing the late conference 
with afluring the commons of its being to promote a good 
Gorrefpondence between the two houfes, ihould aflurae a power 
to adjudge the order of commitment by the commons illegal 
and arbitrary, and' condemn the whole houfe of commons as 
criminal. It aflcrted the legality of imprifonment by the com- 
mons for breach of privilege ; and it denied fuch imprifoivr.ent 
to be againft the king's dignity. But it retorted that charge, 
by infifting, that the claim of the lords, to l>e the Jupreme 
court, and to have the king when in the judicature of their 
houfc confidered as higheft in his royal eftate, was indeed a 
diminution of the dignity of the king ; that the king was 
higheft in his royal eftate in full parliament ; and that the 

CLMM OF TH£ LORDS WAS DEROGATORV TO THE AVTHO- 

(^ Journ. Comm. 4, June 1675. 

RITY 
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R!TY OF THE WHOLE PARLIAMENT BY APPROPRIATING IT 

TO THEMSELVES. It iiiflfted alfo, that the commons wcrq 
only maintai:iing their own priv'ileges : but that the lords did 
highly intrench upon the rights and privileges of the commons 
by denying them to be a court, or to have any power of judi-, 
cature ; and that if this was admitted, it would leave them 
without atiy power to preferve themfclves. It anfwered the 
imputation of invading magna carta^ the petition of right, and 
other laws, by forcibly obferving, that thofc did not takeaway 
the law and cuftom of parliament or of either houfe ; and 
that if it was otherwife, the lords had ftrangely forgotten 
magna carta and thofe other laws, in the feveral judgments 
pafied by themfelves in cafes of privilege. It alfo re- 
pelled this attempt by the lords at popularity of argument, 
by remarking, that the commons couid not find the lords to have 
any jurifdi^lon in cajes of appeal from courts of equity ^ by magna 
carta^ or by any law or cuftom of parliament. It firmly in- 
formed the lords, that the commons confidered the enlarget- 
ment of their prifonsrs as a breach of their privilege, and had 
therefore caufed the perfons to be retaken and had committed 
them to the Tower* The conclufion was in thefe ftrong 
words. " As to the parliament roll of i. Hen. 4 (dd) caufed 
** to be read by your lordfliips at the laft conference, but not 
•* applied^ the commons apprehend it doth not concern the cafe 
•• in queftion : for that this record was made upon occafion of 

*• JUDGMENT GIVEN BY THE LORDS TO DEPOSE AND IM- 
•• PRISON THEIR LAWPUL KING^ tO which THE COMMONS 

{dd) The arguments tn the commons on this parKament roll of x« Hen. 4. 
are in 3. Grey*s Deb. 240. 

W£RE 
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*^ WERE UNWILLING TO BE^MADE PARTIES. And therefore 
** the commons conceive, it will not be J or the hono^ of your 
^* Itrrdjhips fo make fur f her lufe of that record. But we are 
■** commanded to read to your lordftiips the parliament^ rofl 
*' of the 4th of Edward the third No. b.(ddd), which, if 
"•* your lordihips pteafe to confider, they doubt not but your 
•*• lordihips will find occafion to apply it to the prefent pur- 
** pofe.*^ Thus at length the commons not only claimed to 
deprive the lords of their favorite parliament roll of Hen. 4. 
both by the infufEciency of its contents and by an argument 
IN PUDOREM, but to reptcfs them by fiich a counter-roll of 
parliament^ as might mofe than compenfate the commons for 
the want of an indorfemenf to the roll of all ihdr opponents* 
However it was not permitted to the ilommons thus to aflaft 
the lords : for after adjuftment of thefe defcnfive reafons by 
the commons, and aftef their accordingly fending to the 
lords for a new conference, the lords, though twice applied 
to for a confewnce, did net condefcend to grant one ; and in. 

{i^Tbis roHiS in p. 9^ of tliefeflomiig^Treadfe,aild'the reirion of {hecom^ 
ilions^jhrfcfeirin^toitwsoiimb^ that in t&efl: «nftntdioa at leaft the 

roll amounted to an acknoAivledgdieiir,. by the lords,- in the reiga of Bdward die 
thirdy of its being againfi the law of the land to have commoners adjudged hf tht 
peers fingly. Befides lord I^aie*S comment upon this &nous rdl, fee 2* Inft. 50, 
Prynne's Plea for the Lords 324. ). Grey*s Deb. If. Jours. Dool Pjx)c. 
2. July 1689. and Seld. Judic. in Park p. 3. Note, that at the beginning of the 
'fisfioa the originai reooMb'dt fde fMirliameftt r^dhi of 3^^ Bdim 3. no. 9« %. K. 2. 
no. at. afid 4. Hen. 4. no* 59« weft brought into the commons ih puKtnn<}e di 
'Aeir ovdei^ and that they r e fen i ed it to a committte to tr^ilate iM) Efigf ifh cer- 
irin parts ^ tbieiir, send to feareh ^eAer they wereupon the ftatute rdffl Joum. 
€0111111. 14. j» 15. Aprfl 167$. See f^rAef aor to fUs tttttcr Joufrl. Co«un. M; 
4kfA f6y5. «id 3. Grey's Deb. 19. t>i(j. . 

u that 
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that ftate of things between the two bouic8|, the king^ afoer 
, fome attempt to conciliate them^ at length prorogjued the pap* 
liament. The nianner of it was thus. He fbft fummoncd 
both hou^fes (e) to attend him at the banqueting houfe in 
Whitehall, and there be interpofrd himfelf by a mediating 
fpeech to the two- houfes^ In this fpecch, he confidcred the 
whole affair of their quarrel as a contrivance of enemies to- 
himfclf and the church of England, and imputed to* the con^ 
trivers the defign of procuring a diflblution (/). He avowed^ 
it to be his opinion, that a compofure between the houfes was 
not attainable without fuch full conferences, as either might 
effectuate convidtion on both fides,, or anai& Aim. ta. judge 
rightly of the difference. This fpeech. was very fignificant. 
It appears filently to have, conveyed to the lords, that, how- 
ever heretofore he had. favored the claim of the ariftoeracy to 
ORIGINAL jurifdi£liQ»i and however partial,, notwithftanding 
his now having the late attorney general Finch as his lord 
keeper inftead of lord Shafteftury, the king might ftill 
be to that claim ; be was by no means anxious«to^ fuftain 
their pretention to the appellant jurifdidion in any de- 
gree* Poflibly he at length was^ enabled by the>new holder oF 
his great feal to fee, that the claim by the lords to be the su--^ 
9ftEME DBENiER RESOET was as dangcrous to the monarchical 

(0 Joitm, of boA hodes, $. June 1675. 

{/,) Aocording to bUhop Bumet, lordShaftenmry fiid it was bis contrivances 
and certain it it, tbat his lordfhip was very vehement on the fide of the houfe o£ 
lords in die quarrel, and in die fecond ftage oi it was violendy againft an expedient 
of lord keeper Fmch to ftop die further progreft of die quarrel. See u Bum. Hift. 
fcA. ed. 385. lord.ShafteOmrT's Speech in x. Chandl.Deb. 165. However biihop^ 
Bumet adds, thatodiers afiiiredluia it haepened in cmrfi: andthis icems 010& 

agreeable to die real bSu. 

part 
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part of the government, as it was inimical to the deniocratical 
part. Poffibljr alfo his own quick difcernmcnt, when he be- 
came thus far inftrufted, was not at a lofs to perceive, that 
his ambitious views of having both lords and commons at his 
devotion would te beft anfwered, by z fole and fupreme ori* 
ginal juriJdsSlion in the lords ^ under the controul of a fupreme 
appellant jurifUdllon in the crown fingly ; or if that could not 
be, at lead that he ihould have the naming of commiffioners 
to cxercife the appellant jurifdiftion in the jirjl infance^ that 
is, except when the whole parliament (hould interfere. So 
much, however, was not avowed by the king. Nor indeed could 
it have been, without danger of uniting the two houies againfl: 
himfHf. What he did avow in the fpeech could not be wholly 
telifhing to either houfe : for it may be prefumcd, that neither 
lords nor commons wifhed to make the king the arbiter of 
their refpeftiv^ privileges. But upon the whole the fpeech, 
notwithftanding a profeffion of impartiality, was le(s unfavor- 
able to the commons than to the lords : the recommendation 
of a TULL conference being the very thing, which the com- 
mons had propofed and the lords had declined. This was 
ieen by both houies : and each aded accordingly-; the lords 
on the one hand omitting to addrefs the king for his ipeech ; 
and the commons on the other hand thanking him for it (Jf). 
But in one thing the condu<a of both houfes after the fpeech 
was the fame : for both were aftive in contmuing hoftili- 
cies(^) • And the king, finding diat his mediation was unavaiU 

^ * ing, 

{//) F«^ A« debates m the commons upon «> thanking die king; particu*i 
hriy Sir Robert Sawyer's ipeech, fee 3. Grey's Deb. 261. 

{g) The fecond day after the king's firft fpeech, the lords dedared, that the 
lieutenant of the Tower ilctaining die four counfel ownmittod by the commons 

was 
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ing, wei)t to \;he houfe of lords, and after a fpcech to thxy 
tvvQ houfes (b) terminated the {cffiotx-hj a procogaAion.; aad^ 



W9$ agaisift bn^} aod- ordered the lord' keeper to require the turfmn to iflue 
writs of habeas corpus for bringing the counfel to the bar ot thq lords; and they 
alfo ordered the ufljer of tlie black rod to attach the- body of John Topham 
the ferjeant at arms of the commons for tab'ng the counfel into cuftody, and to> 
bring him to^tbeijr bar. On tbe aext daj^ finding from tfa^ brd koeper, diat tho 
niaking m% wrks of habeas corpus- for ih# gro^t iieal belonged ta the cJ^rJt af 
thf crown i;> Chancery, though the two judges confulted^ held them when ifl'ued 
under dit gceat feal;good in law hy.wb^t band JottHr writteny the lords ordered- 
the clerk of the crown to make out writs of alias habeas corpus^ Notwithftand* 
ing alfo a fccond me£&ge from the ocNnmons about a new conference, the brds 
were filent on- that hca4 Soe Joum. Donau Proc. 7; & 8; June 1675.^— ^Noy 
vforo tbe cQn(:p¥>n» ina^ve s^fcxx the king's firft fpeedi* They voted a juftifica^ 
tki(i of the Ueut^n^mt o£ die Tower -,. an4 refolved, that he ihould not make re^^ 
turn to a?7 writ totreqioveaay perfon committed by t;hcm for hreadi of privi- 
lege. When^he informed them of having been ferved with writs of habeas corpus 
under the great feal^ they intiflnated to him that he flMiild fii bear to sefiam tht 
wfita; anttlttydbofte44coivi«j^tf<<t^Wp^ ^ jomaais of the lofdi M to 
tb^r ffoceedi^gS 4bout tbe fbi^r cppunitted X^wj^if^ apdr i:efened it to the Gun^ 
cooupitt^crspd to (bme otbersrto inipe6): ^d f^ar^h records and entries for prece'i- 
d^ts \fi like cafes and to report next day. On the next day alfo^ being the day 
on which the pforogation took place^ the commons received a report from^ dieir 
oommtttcyBi, that Cbey had: found feveral^pioeciQdents of writs» cfi haiias ctafm re« 
turn«iU^ n pf#9y>^^ ^^ ^^ c^ofideredr tbcm, af ^ tbetraMpon agreed on four~ 
ififolves,. which b^ing 1^ wef« miai^im^u/I]^ adopted* by the houfe. The fipft 
reiplu^tion was,, that no conunoncr|v committed by the commons for breach of pri- 
vilege, ought, without dicir ordbr, to be made to appear, by writ of babeen corpta 
m ether authority^ ami tot rxosm detenoinilmi. ubc thp houic cfgpeer^ daring t&e 
jfl^fi in which he was committed. The fecond declared the order of the lords 
for the writs of habeas corpus for die four committed lawyers, to be infufficient 
aadilbfa):;. tiMttlTt '* ym.&wA vA^i^f^f^ tPsi^^usfM^cw^ rf pid^llege^ 
and commanded tbe ii^t gaeatfi^kii^ kf pHt m wriU mf^ 9itunMkbtftri.tbi 

bos^e 

4&) Sse JwMMkofehiriiihiiifci |av ^ Jqm 1475; 
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ffy without any anfwer from the lords to the kft propofal of ^ 
conference by the commons, the contention was for a time 
neceflarily fufpended, and feme publick bills of importance (i&ir) 
were difappointed (/)• 

But the quarrel between the tw6 houfes, abouf tlie privi- 
fcge of the commons as to proceedings before the' Idrds, and 
about the appellant jurifdi<3ion' cxercHed by the latter, w^s 
foon refumed : and what in the firfl: part was chiefly the 
foifrt of prhi/ege heczmc in the fecond part mod: direflrly the 
point cf judicature. 

The prorogation of the parliament was till the i jth of 
Oftoben Accordingly on that day the two houfes being a{^ 
fembled, the king addreffed himfelf to them in a ipeech, whicb 



iouft offuru The third was for acquainting the lord keeper with the preceding 
Feiblutions. The fourth was for a mefTage to the • lords to acc^uaint them, that 
tlie four eounftl were eommttted by the commons for breadi of their privileged 
See Jo«ra» Comn; 7. &; & 9;^ Jnfie 1^75; 

{bh) One bill was to prevgnt ilhgal exaSing rf tMney from tb$ fuhjeif. For 
the debates in the commons on this biH^ which was founded on a bill of a like 
kind in a former ftfion, fee Grey's Deb. vol 2; p. 404, vok 3. p, z. — i^Anothef 
bin dfepeodin^ bcfoft the commons w» tt^^mr^r^i^ iUtgti imprijlmmmt tf tha fuh-^ 
j§a. St« ^6«ey'sDtb. )e5, 2^9^ vjfk i* 39a and' 2.Grej^s Deb. 22^ 349^ 

3^4* & 433^ A ^^ ^^''"S about vacatingjiats mparUanunt by, tiding rf offues^ 

3» Grey's Deb. 53, 

(/) For factfaeg pwrttgiilartf coacBraing thi&firft pact of dser'^uairdt about ap^ 
gellantjurifilifliony fee Mr. Grey's Debates of the Commons vol. 3. great part of 
which is occupied -with the debates on the fubjeA. 

profefled: 
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profefled a great dcfire to prevent revival of their quarrel 
about privilege and appellant jurifdiftion ; and at Icaft (hewed, 
that he was anxious to have tlTC quarrel on thofe points poft- 
poned, till the bills for fupply of money for the public fervicc 
and his own wants were paflcd. He was followed in this by 
lord keeper Finch, who ufed his rhetoric to perfuade a care- 
ful avoiding of all qucftions leading to diflcnfion (>&). Nor 
do the commons appear to have (hewn any figns of a difpo* 
fition unneceflarily to renew hoftilitics with the upper houfe* 
Indeed for the purpofe of the commons it might have bceii 
fufficient, that the affair of their privilege and of the appel- 
lant jurifdiftion claimed by the lords fhould be fuffered to reft, 
as they were left at the prorogation : for had the lords in this 
new fcffion defifteJ from refuming the appeals, out of which 
the quarrel arofe, and the other exercife of appellate jurifdic- 
tion over caufes in equity, it might gradually have produced 
all the efFeft of a viftory to their opponents. But it foon 
appeared, that the lords did not mean to leave this branch of 
their claim of a (ble judicature in a dormant or undecided ftate, 
or even to avoid any of the particular cafes from which the 
quarrel of the laft fefCon-had originated. Even as early as the 
third day of the fitting of the lords (/^, Dr. Shirley, undifmayed 
by the paft violence of the proceedings of die commons in his 
cafe, prefented a petition to the lords to defire a day for hear* 
lag the caufe, which was depending laft feffion between him 
and Sir John Fagg, and was then J!ne die. Immediately on 

(i) JouHL Dom. Proc & i. ChandL Deb. Comm* 234. 
(/) 19. Odt 1675. 

prefenting 
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prefenting this petition, the lords ordered the pafTages in the 
king's fpeech and in that of lord keeper Finch diiTuading the 
renewal of the paft difFercnces to be read : and probably this 
was done \3pon the fuggcftion, either of the lord keeper 
Finch or of foofic other peer, who wifhed to encourage a 
poflponement of hearing* But a long debate arofe and was 
adjourned. The next day the fubjefk was refumed, and the 
lords for freer debate went into a Gommitiee of the whole 
houfe ; and in this manner the buiinefs^ was in the whole 
debated in a committee of the whole hou& out fix different 
days, and on each of them the journal of the lords calls the 
debate a long one, and oa the four lafl of them no other bufi- 
nefs was permitted to intervene* Wtty warm fpeeehes are 
faid to have been made in thofe various debates of the matter. 
But the only remains of them, which appear to have reached 
the preient limesy conftft of a ftngle fpeecb by the earl of 
Shaftefbury (/w)f who from the beginning feems to have 
been a mofl active eacourager of the judicative claims of the 
lords in their full extent However from this fingle ipeeeh, 
which fumifhes a fine fpecimen of the parliamentary debate 
of the time, and is fufficient to elucidate this flage of the con* 
troverfy about privilege and appellant judicature, Jt may be col- 
leded, who waa at the head of the partizans for one fide of 
the queftion. Jn this Ipcech, it is difcovcrable, that two pro- 
pofitions were made ta the lords to prevent an immediate re- 
vival of ^e di&rences with the commons • One was by the 

{m) Lord Shafteibury's fpeech was probably printed Toon after its being fpo- 
ken. It is in the CoUedion of State Tra£b of the Reign of Charles II. printed 
k 169X; and is alio given in i. Chandt# Deb. Lords 165. 

ftmou«< 
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famous mathemaucian and aftronomer Dr. Seth Ward bifhop 
of Salifbury, who, it fecms^ had advifed appointing a day to 
coufidcr what ftiould he done upon the petition inftead of a 
day to hear it. Theothcr was from lord keeper Finch, theft 
a peer, afterwards carl of Nottingham and lord chaadellor^ 
and fomewhat differed from the former^ it Wing that a very 
Jong day ^fiioukl be appointed for the hearing. But both of thefe 
propofals were refifted by lofd Shaftefbury in a flile of 
ck>qucaeo of the taoft imprcflivc kind. In tiw fpcech made 
by him upon this inipartant occaiton, the great point of ap* 
pellant jupifdi^kion ia not argued ; for the lords had already 
<:Qmmined thenrrfelves, not only not ta retra<% from their 
claim of ludicature, hot not to hear it difputed nor even to 
confer upon it. Their being thus committed mnfl: have put 
thoie, who were for poftpooement of the hearing of the 
caufe under great difficulty : for under fuch eircumftancei 
even Lord Nottingham^ however convinced he might be^ 
that the appellant jurifdi^ion did not belong to the hou(e of 
lords (n)^ and however p:epared with argument againft it^ 

could 

(n) Amongft other moft valuable msuiu&ripts, which that great maa die Eail 
pi Nottingham 1^ conccrmiig the court of ehinccry said the ponctples and prac- 
tice of equity, oae part of his cbllei3ioiia i& intided Prougombna. The furft 
chapter of that work is de Officio CancelUtrii ; and at the end of it there are the 
following paflTages, which feem fufficient to (hew, that his impreffions were flrong 
i^inft the dainof the lords to appeihuit JurifdtAion over eqmty«— —•<* In 
^ 37. Hen. 6. 13. it is (aid a writ of error lies in parliament upon a judg*. 
^ n^ent in dvino^rj. But m mt^ of «nr<MP lies an procwdioga hjfnhpcpna: for 
^ tberwn ihe cbanoery i& ni^ c^art of^ record. No mak Ti|£)ir iiaARV o? 4 

^ PETITION IN NATUaa OF AN APPaAU £.1#8I OOVBT|«BSa IT HAD BBEK 

^ M£KTiON£i>. In ^7* Hta. 8p 18. it is argued, that an erroneous decree could 

•*not 
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could not be otherwifc than tongue-tied on the right. Being 
thus abfolurely excluded from the main point, both he and 
bifhop Ward reforted to the only topicks of argument, which 
their fide of the queftion upon the cafe (b narrowed would 
allow. Thefe were, that the cafe of Dr. Shirley was apparent- 
ly and on his own (hewing not proper for relief; that whether 
the commons had not a privilege of being exempt from appearing 
as fuitors at the bar of the lords, was a doubtful point ; that pro- 
ceeding with the cafe would caufe a breach with the commons, 
when, from the critical fituation of publick affairs, it was mod de- 
• firable to avoid one ; and that poftponement of the hearing was 
an expedient, which might prevent fuch a breach, and yet leave 
the claim of the lords to the appellant jurifdiftion unprejudiced, 

^ not be rcverfed in the fame court, and therefore muft be in parliament It is 
* more natural and legal, the appeal (hould be to the king in perfon, whofe con- 
^ fcience is ill adminiftered. So it was done in Sir Moyl Finch's cafe, and b 
^ ought to be done in cafes before conftable and marfhal. But lord Coke fays 
^ the iirft decree in .chancery was 17. R. 2. and that as appeats was examined in 
^ parlianwnt. By the journal of houfe of commons r8. Jam. divers bills read to 
^ vacate feveral decrees in cancellatia* So it was fit ^ or thb lbgisla- 

« TIVE AND NOT PROPER FOR THB JUDICIAL POWBR OF THE LORDS AS 

*' NOW IS USED."— —The preceding extract is from a copy of manufcriptsoflord 
chancellor Nottingham, late the property of HeneageLegge Efquire, fon and heir 
of the honorable Mr. Baron Legge, and now by gift df Mr, Heneage Legge the 
pioperty of his couftn the honorable Heniy Legge fecond fon of the pref^t Earl 
of Dartmouth. The manufcripts thus referred to confift of lord Nottingham's 
Equity Reports from.the time he had the great feal till within a month and 4 or 5 
days of his death, of the Prolegomena before-mentioned, and of a Sjftem of the 
Practice of Chancery. The writer of this preface is in the prefent pofleffion and 
ufe of thefe invaluable treafures, through the united indulgence of the late owner 
and the prefent one, and under circumAances, which evince a fuperior delicacy of 
mind worthy of perfons defcended from a lord chancellor Nottingham, and greatly 
enhance the favor thus received fix)m them by the writer of this preface. 

X Thcfc 
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Thefc re^iforts of poftponement wci*e encountered hj lorcP 
Shafteibviry with wonderful force and adroitnefs. The firft ot 
thftm; indeed, which came from his accocnpliflied fival, waa 
not difficult to find fault with ; for, without hearing the ap- 
pellant's counfel, to treat his cafe as not fit to be in any manner 
h^ard, had certainly the appearance of being very exception- 
able, more efpecially after having once appointed a hearing of 
the cafe ; Jjnd accordingly lord Shafteftury was not a little- 
fevere upon his great fuccefibr m office for reforting to a reafoiv 
fo ijiiJjudiciaU The three other reafons were not quite fo ma* 
n^geaWe. But thence lord Shafteftmry bad the better oppor- 
tupity of fhewing his talcni of parliamentary debate. On the- 
reafon froin the privilege of the como^oaa, it perhaps was^ 
found not fo convenient to dwell very niuch : for probably ac 
that time it fcarce feemcd compatible with the indepeiKlence of 
the commons, that without their previous confent rheir members^ 
fhould be ^mewble to the bar of the upper boufe- loflead,. 
therefore, of deeply confidering that point, lord Shafte&ury 
artfully endeavoured to take off the influence of the mover of 
it, not only by hinting at the aftive zeal, which the lord 
peeper had fhewn whilft he was a member of the lower houfc 
for their privilege iq papney bills and incidentally againft the: 
judicature of th? lords, and for which he had been thanked by 
the lower houfe ; but by obfervit^ oa the difficulty fuch ^ 
perfbn mufl find to think the lords ki any manner in the right 
againfl the judgment of the commons. But the great burfl of lord 
§hafte{bury*s eloquence was upon the two remaijiiog reafons of 
ppftponement. In anfw^riBg theoilM appieafs to have touched^ 
every firing, which could inffaime or fafcinare the paffion of the 
lords for judicature, into a ^onvifkioo^'— that judicature was 

the- 
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the life and CoxA of the peerage^— that on the exercift of )u* 
tlicature by the lords depended one df the grand equilibriuttis 
of the conftitution ; — that in contending for judicature the 
lords had their all at flake ; — that to poftpone and hefitatc 
* was to furrender that all to the king and commons^ or rather 
according to his view to the king only ; — ^and that if reafons 
of ftate were to weigh, the conjun&ure of the lime was fuch> 
as to make, diilention defirable, as being the befl means erf 
checking a fccret defign, which he imputed to thofe neareft 
the king, of clofs connexion with the toun of t'rance at 
the rifquc of the reft of Europe and more efpecially, of 
England. Having fpoken upon thefe topicks, he made a con* 
clufion, which iu delign refembled the beginning of his fpeeoh^ 
As the early part was calculated to take off the ilifidence of the 
lord keeper Finch ; fo the latter part was equally framed «rlfh 
a view to pr-eveiit any influence from the bench of bifhops^ 
For that purpofe it was laboured by lord Shaftefbyry to impute 
chr difference between him and the bifhops, to a difference of 
political principles ; to his being fo fixed in the principle, that 
the king is king by law ; and to their being fb addided to the 
doctrine of the divine right of monarchy and the coniec}uemisA 
{principle of pafffive otedience (ni^)% After thi» ifftpreffing the 

X 2 lords 

(jtof) k fKOf dtfow liMte Hght oA the origin of die ngs (oi the dirlne right of 
Iwnuwcky and die fitter dodrjne of indefeazibte right of futxeffian^ durmg At 
rcSg» of Ja«ie» die Firft and his Con Charles and of the two fons of die faftter , to 
fecoUeA) how diie foccefion te the crovm of England ftood at die dearir of qoeea 
£k2ahah.-^Hei*^ die Etghdi had been entrtifted by a£ti of parliament With di^ 
fcmet of timidiig die fuccofion to the crewA of England aocon&ig to his o^n will 
andtplaafiiTe^ To giv« fo viift a difcredon feem< dxtttboMtmrj. Sut it ihoald 
%e confideKd, that hit d^iK^httfs Meay and EKeaibedi teui bodi been ill^itiafikt^ 
%Bfr aA ^ f00iimmm P^aMWy.theMbre ^ ranfon for cr^tiiis dda higli toxtk 

was 
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lords wkh the idea, that in t*his conteft for appellant judicature 
he was ftruggling to prcferve the entirety of tlie conftitutioit 

againft 

was to Inveft the king with a difcretion' o£ fo replacing them in the Cjcceffioa, 
as to avoid the incon^l^:^!lcy of re-legitimating them. But whatever the reav 
Tons were, if the hfk will attributed to him is authentic, he exercifed the power 
ib as to accompllfli that purpofe : for In de^lt of heirs of the body of bis fon> 
Edward and of his awn body by his wife Catherine Parr or odierwife, Henry's 
laft will limited the crown to Mary and Elizabeth and their ifluc fucceffively. 
Had the will of Henry ftopped there, the right of James the Firft to fiicceed to 
the crown of Elizabeth would have been wholly exempt from difficulty : becauib 
he was heir of the body of Margaret queen of Scots eldeff fifter of Henry. But 
the will attributed t® Henry did not ftop at th2 limitations to Mary and Elizabeth 
and their iflue. It proceeded further ; and what was very importantto the famous 
Mary queen of Scots* during her li'e and afterwards to her Ibnand heir our James 
the Firft,. the fame will of. Henry preferred the ifflie of his younger fifter the 
dmjuager qufen of France to the ifllieof his eUUr fifter Margaret queen of Scotu 
This indeed was enough to make king James and his family devotees to the divine 
right of kings and the confequential bigotry of indefeazible hereditary fucceffion 
ta the crown : for if. the objections) which had been mads to the authenticit}&of the 
will^f Henry, were not tenable;- and if the obje<SHons, which had alfo been made 
to the validity of the marriage of Henry's fifter the dowager queen <rf France with 
. her fecond hufband Bi-andon Duke of Suffolk, alfo fiiired ; then, not James the 
Firft, as heir of the body of Henry's elder fifter the queen of Scots, but fuch 
perfon, as at.the death of Elizabeth was heir of the body /o£ his younger fifter the 
dowager queen of France, became intided .to the crown, unlefs the divine right of 
monarchy and the indefeazibility of fucceffion to the throne could be called in aid, and 
being fo called were fufficient to do away the force of an a& of the whole legifla- 
tare and of an inftr'ument made under legiflative authority.— But according to 
this view of the cafe, there might be fbmethtng be]K>nd bigotry in the zeal 
of tfaofc, who formerly di%raced themfclves by the nonfenfe of the ^vim in^ 
difeauble right to crowns, particularly the crown of England.— On the 
prefent occafion to go deeply into diis curious fubjed, would be too great a di- 
greffion. It is therefore referved for fome future occafion. But it may be gra- 
tifying to thofe, who are fond of genealogical hiftory, to mention generally, who^ 
according to the law of defcent of the crown, was heir of the body of Henry's 
fijier the dowager queen of France at the dtalh rfque$n Slizahitby and who now 

ftands 
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againft the king and his ininiftcrs ; and that the bifliops held 
themfelves bound in duty to facrifice any part of it to the 
pleafure and feparate intcrcfts of the crown ; and after again 
adverting to it*s being Jelo de Je to the lords to poftpope, and 
adding, that their lofs of appeals was not the interejl of the com- 
mons^ but the inclination of the court ; lord Shaftelbury clofed his 
Impreffive fpeech, with moving to appoint a day for the hearing 
of Dr. Shirley's caufe. How this great fpeech was anfwered^. 
is not handed down to us. But whatever might be the force 
of the reafons on the other fide» they failed of fuccefs ; and the 
refult of the debate was a refolution of the lords for hearing 

Aands in that (ituation. The prefacer, heretofore, has looked into the fubje£k with 
a view to this. A long deduction would be requiflte to enable a corre£i and con- 
vincing ftatenient of thef: points. But the impreflion of the prefacer is, that, . 
according to the law of fuqceffion to the crown, which in the cafe of two or more 
daughters prefers the eldeft and her ifliie. Lord Beaucbamp^ fon of Lady Catherine 
Grey by Seymour Earl of Hertford fon of the protedor Seymour Duke of Sbmerfdt, 
was heir of the body of Henry the Eighth* s fjler the dowager queen of France when 
queen Elizabeth died : and Lady Anna Eliza Brydges^ only child and heir of the 
laft duke of Chandos and juft married to the Marquis of Buckingham's foh Earl 
Temple, is now heir of the body of the dowager queen by def^ent from the fame 
Lord Beauchamp. According to the fame impceifion, Algernon duke of Somerfet, 
of whom xheprefint Du^e of North umber Ian d^is grandfon and. heir, was heretofore 
heir male of the body of Henry the Eighth's fifter the dowager queen of France 
by defcent from the fame lord Beauchamp, according to the defcent of peerages and 
of lands entailed on iflue male. But this ftatement muft be underftood to be fubjefl 
to the exceptions formerly taken to the marriage of the dowager queen of France 
and Brandon Duke of Suffolk^ and to the marriage of their daughter Lady Frances 
Brandon to Grey Duke of Suffolk Marquis of Dorfet, and alfo to the marriage of * 
their daughter Lady Catherine Grey and the Earl of Hertford. Upon the fuppo- 
fition, that the exceptions taken to the fecond of thofe three marriages were founds 
cd, it would have the efFedl of throwing the heirflhip into the Stanley line of the 
dowager queen of France and her hufband the Duke. of Suffolk ^ and fo, as it is 
apprehended, theprefent Duke of Bridgwater^ according to the law of fucceffion to 
the crown in the cafe of two or more female coheirs, would become heir of that 
dowager queen's body. 

Dr. 
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Dr. Shirley's caufc according to lord Shafte(bury*s tAotioiK 
There was a protcftagaittft it, indeed, by lord Anglefey* But k 
was founded on ob]cdti9ns to the regularity of the courfe pf pro- 
ceeding and to the apparent want of nncrits in the cafe j and 
neither in the leail doubted the jurifdifticni of the lords, nor 
in the Icaft favoured the fuppofition of any privilege of the 
commons, which fhoiild cxettipt their members from the cx^ 
crcife. 

The news of this refoliiftion of the lord^ to ^dceed 
with Dr. Shirley's appeal foon (c) reached the commons. 
Their firft ftep on the occtfion (j>) was a vote, that Shirley^s 
proftcutiilg an appeal, in the houfe of lords, againfl Sir Joha 
Fagg a member of the houfe of commons, was a breach of 
their privilege ; with a vote reftraining Sir John from making 
defence. But though thus prompt in aflerting their privileges^ 
the commioQS a6:ed, as if they thought it due to the urgency 
of publick affairs to p(^pone combating about the appelant 
jurifdi£lion : for they refolved (y) to defire a conference with 
the lords for avoiding occafions of reviving the diiSerencc 
between the two h^u^es ; and the canfeicence taking place, it 
was propofeil to the lofds (r) on the part of the cono^mons, to 
put off the proceedings on Shirley^s appeal for a ftiort time, in 
order that forae bills of great importance to the king and king- 
dom might be diipatched. But the lord&, inAead of acceding 
to this pfopo(ittoi», decfiiied caUng the leaft aotice t( if, ai»d 

(tf) Joum. Comm. 13, Nov* a6j5* 

' (p) ttid. 15. Nat.. i^4» 

(^) Ibid, r8, Nov. 1675. 

. (r) The reafons o£ die propofmen 9ffe ia Joarn; CQmfl»w 19, Nov. 1675. zni in 
i. Chandl. Deb. Comm. 242* 

inftantly 
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kiffantly after returning to their houft refblved (i) to hear Dr. 
Shirley's appeal the next day ; and" as this feemiiigly con- 
temptuous treatment of the commons appears to have been 
adopted without debate, it may be guefied, that lord keeper 
Finch and the biihop Ward and thofc of their way of think- 
ing were too few to make any ftand. That fuch haughtinefs 
towards the commons fhould quicken them into aftion againft 
the upper houfe, is not furpri2jing. Informed of the difdainful 
reception of their propofal to fufpend the contention ab^ut ap- 
pellant judicature, almoft as foon as the lords had paf!ed the 
offenfive vote, the commons inftantaneoufly (/) anfwered the 
challenge of boftility, by refolutions, not merely denying 
the jurifdiftion of the lords over appeals from the courts of 
equity, but expreffing that denial in the mod indignant language. 
Upon this occafion the firft refolution paflcd by the commons 
was thus expreflfed : 

^* Whsreas the houfe hath been informed of feveral ap- 
^ pads depending in the houfe of lords from courUof equity y to 
** the great violatiem of the rights and liberty of the commons 
•^ of England: it is this day refolved and declared^ that who- 
** foever fiall folicit plead or profeeute any appeal againf any 
^ commoner of England^ from any cottrf of equity ^ kef ore the honfe 
** ofhrdsj Jhall he deemed and taken a betrayer of the rights and 
'* liberties of the people of England^ and d^all be proceeded 

agattift accordingly.'^ 



«4 



In order alfo, that this (I rong refolution might be notorious^ 
k was refentfully appointed by another refolution of the com- 

(x) Joum. Dom. Proc. I9« Ncnr. 1675; 
(/) JouriL Cooun. 19. Nov, 1675. 

mon3 
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mons to be afRxed upon the. door of the lobby of their houfc 
and in other confpicuous places. 

After fuch warm prcneedin^^s between the 'two houfes, 

^he further fitting of parliament became in a manner unma- 

'uageable. Accordingly this return of hoftilities from the 

xommons to the lords was almoft imn%ediately («) followed 

with a prorogation of parliament : and the king not only pro- 

-rogued fuddenly without any fpeech ; but, as if he meant to 

convey to the publick mind, ,that he thought great length of 

itime requifite toreftore gcod-humour between the two houlcs, 

made the prorogation for nearly fifteen months, namely to the 

i^th of February i676-7« But though the prorogation came 

thus rapidly, both houfes found time to make fome further 

progrefs in xhc conilift thus recommenced. The commons on 

their part voted both Dr. Shirley and Sir Nicholas Stoughton 

into cuftody for proceeding with appeals before the lords againfl 

members^ On the fame day alfo, the lords not only voted 

piToteftion to the two perfons fo ordered into cuftody and to 

their counfel ; but declared the paper containing the refolu- 

tions againft their judicature by the commons to be " illegal 

** unparliamentary and tending to the diflblution of the govcrn- 

M ment ;" and it was even attempted to carry an addrcfs to 

the king for diflblving the parliament. But the motion for 

fuch an addrefs was loft. However this was only by a majority 

of two ; and the Duke of Buckingham and Lord Shafteft)ury 

and twenty other peers entered a warm proteft (w), juftifying 

(«) Journ. of both Houfes 22. Nov. 1675. 

(tc;) See the Debate and Proteft on this niiotion for diflblving parliament in 
I. Chandl. Deb. Lords 175. to 183. 

the 
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the "negatived motion upon the grctind of its being according 
to the antient ftatutcs to have freqilent new parliaments, and 
of the danger of entrufting the reprefentatives of the people 
for the great length of time the then houfe of commons, 
which had already exiftcd for about fifteen ycars^ had beea 
allowed to continue. 

FnoM fuch a conclufion to the fourteenth feflion of the 
long parliament of Charles the Second, it was fcarce to have 
been^expefted, that the fame parliament fhould meet iagain, 
without either defifting on the part of the lords to elcercife the 
appellant }urifdi<fWon over equity, or a renewal of quarrel on 
^he part of the commons. But fo however it happened. At 
the expiration of the fifteeA months, for which the parliament 
was prorogued, the king opened the feffion with a ipeech^ 
which began with adverting to the unhappy mifcarriage of the 
precedkkg /feflfon, and with earneftly calling upon the two 
houles-to avoid 1^1 -oocafions of difference. But this did not 
prevent the lords from receiving and hearing appeals from 'the 
couiitd'Of^iuty^ Y^t the tomttiofts \vhoHy abftained from 
inteipdfing ; and, as if they had repented of their former lino 
of conduA, fuffered the feilion to pafs over without the lead 
interruption to the lords. This forbearance was the more 
striking, becaufeearly in the feflion the attention of the-com- 
-roous was called to by a caie, which almoft neceflarily led to 
'ibnie confideration of the paft difpute about judicature. It 
was the cafe of Dr. Nicholas Carey. Not only had it been 
aofifted in the houie of lords by -the Duke of Buckingham 
<and XiOrd Shaftclbury and other peers the firft day of the.fef - 
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fioci (x), that the long prorogation had legally the cfFcfl: of 
dt{{blving the parliament ; but the fame do<S):rme was circu- 
lated in various pamphlets. Of thofe pamphlets, the princi- 
pal (jr) was underftood to be really written by Lord Holies. But 
the oftenfible author was a Dr. Nicholas Carey ; and he was 
examined before the lords ; and they fined faim /Tiooo* for 
contempt in not anfwering as to his knowledge oi the wri- 
ter, and committed him till ptytttent ^z). The day following 
this commitment, Lord Cavendifh, afterwards Duke of Devon- 
fliire,' moved the commons to confider of the manner of it (^)v 
jBut though in the debate on this motion the refemWance be- 
tween this and Fitton's cafe before mentioned was pointed at, 
and Dr. Carey^s htxng^ftned by the lords was open to great 
exception { and though fome numbers preflfed the co&fidera-*' 
tion npoii the boufe j yrt at lei^gth the matter w«it off 
under the idesi of obtaining better information : and as the ca(6 
was not further noticed, it may be prefumed, that it wa$> 
faecauie cbene appeared fiach averfeae^ to any pre(ent contio- 
veriy about jctdidcot^ mA fo much ftrefs was kid on its 
being a i^afe cogaisable by either houfe under Che head of pri^ 

f(^) I. ChaaM. Deb. Lonfa zf 7; 

f)f) It was intitled « Some Confidc^tioiis upon Ac Qucffion, wiietlier the 
« PaTiiittimt is difiolired by ks Prmigalioii fcr 15 Mondis,*' wni the tide-page 
nkntd ta4fac ftatntuSiof 4. awl ^ £. 3. «tq«iring % fmSmneat to be faetdea 

fx) Ibm. Dqa. I¥oc 16. <cai« Feb* A i* Mardi i^-f« 
\a) 4* Grey's X>eb, 16^ 

That 
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That fuch lukewarmncfs about the 'appellant judicature 
(hould appear in ihc fame houfe of commons, as had in the pre- ' 
ceding feffion gone fuch decided lengths in refiflingthe claim of 
the lords, may at firft appear very unaccountable. But upon 
looking more deeply into the fubjeft, there will be found^ 
room for conjefturing motives of fufficient weight to explain 
the myftery. It is poflible, that the commons were become 
jealous of the king's fiding with them againft the lords ; and 
apprchenfive, left wrefting the appellant, judicature from the 
hands of the lords fhould too much augment the power of 
the crown, at a conjunfturc, when, in refpedl of the current 
fufpicion, that the king and fome of thofe moft in his confi- 
dence had formed fchemes dangerous to the conftitution, the 
true policy was rather to detradl from that power. Indeed 
the certain confequence, of forcing the lords to abandon their 
claim of appellant jurifdidion over equity, would have been 
a return of the fame jurifdidlion to commiffioners nominated 
by the king ; and their exercife would have been conclufivc, 
unlefs the whole parliament fhould interpofe as the dernier 
refbrt. Nor in this view of the cafe is it wonderful, that the 
leaders of the commons in the contention about appellant 
jurifdiftion fhould prefer the whole houfe of lords with ail the 
judges to aflift them, to/ar//Vtt/tfr judges commii£onated by the 
king. Befides there was recently loft to the country that pat- 
tern of judicial ability learning and iategrity lord chief juftice 
Hale {b).\ and the profpeft of having a Scroggs and a Jeffries 
for chief juftice of the king'^s bench, and as fuch to prefide as 

{i) Xrord chief juftice Hale died on Chriftmas day 1676. — *Scroggs became- 
chief juftice (^ the king^s bench in May 1678, and Jeffries in Sept. 1683. 

y a ' ' •• -firft 
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firft commiflioner of appeal, if commiifnoners of appeal were 
to be fubftituted for the lords, was not remote. Nor is it 
unlikely, that the comnnons were the more eafily recon- 
ciled to not further obftru£Vlng the claim of the lords^. 
tinder the confideration, of there ftill remainin«: a right to> 
refort to the whole parliament as the fupreme appellant ju- 
dicature af the kingdom,, and of its being ftill open, to the. 
commons to aflert their claim of an^ equal Ihare jn that judica- 
ture. Poflibly alfo it might weigh fomething with the com- 
mons, that, after all, ceafihg to difpute with the lords about 
the appellant jurifdi£tion over decrees of equity,, was in fub- 
ftance only allowing to the houfe of lords that poWcr over 
decrees of equity, which in fubftance the lords already po(^ 
fefled without quedibn. over judgments at law: for, where^ 
exclufivc of prihciplc,. was the fubftantial difference betweea. 
exercifing appelfent jurifdiftion over decrees in equity under 
a fuppofilion of authority inherent to the peerage, and exer- 
cifing fuch a jurifdi£li6n,over judgments at law under commif- 
fion from the crown by a writ of error, which by long, pradtice 
was become grantable of courfe ? Upon the whole, therefore,, 
the commons might perhaps deem it fufficienc for the publick. 
intereft, that they had fecured a vi£tbry over the dangerous 
claim of the ariftocracy to-^r/^/w/juriOiftion : and might think 
that a^ to the claim of the lords Xo appellant ]\xr\(6\diiQti ovct 
^«//y, however unfounded their cliim might be in principle, it 
was immediately more an affair between the king and the lords, 
than between the lords and the commons ; and that gaining 
a vidory over the lords on this point would be only winning 
a prize for the crown under circumftances, which made it 
more lafe for the conilitution,.that the power ihould continue^ 
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vrixh tfie peerage. In other words it fcems, as if Lord Shaftef- 
bury's eloquence had at length converted the commons, by 
alarming them into the conviction^ that in the inftanee of the 
appellant jurifdiftion over equity, however clearly the ftrift 
doiflrine of the conftitution might be with them^ their affer- 
Ifion of It was to ftruggle againfV their own intereft, and to 
prefer confidence in nominees of the crown to confidence iiii 
the upper houfe ; and confequently, that fuccefs in their pur- 
fuit would be to enlarge the fphere of regal influence, at a time^ 
when from the ambitious fchemes of mifguided royalty the 
contraction of segal power was deemed the true policy. 

It muft be left to the opinion of the Judicious reader to de- 
cide for bimfelf, whether this be a juft folution of this myf- 
terious change in the condu£t of the houie of commons on the 
jpoint of appellant judicature* 

But whatever were the rrafons, which induced the change 
of difpofition in the commons, the cfFedl of the change was 
leaving the lords in the quiet poffeffion of the objeO, which 
Bad been fo warmly contefted for with them in the former 
feiCon ; and though the long parliament of Charles the Second 
was permitted to fubfift fijr two other feffions, yet the ac- 
c[uie{cence of the fame houfe of commons continued in that 
unequivocal way, which imported, that the appellant jurif- 
didion of the lord& was not intended to be again queflion^d*. 

Thus at length the ftand made by the lords under tHe- 
aufpices of Lord Shaftefbury's fafcinating perfuafion^ not only 
jroved fuccefsful ; but proved ,fo, as it fccms, upon the very 

principle,. 
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principle, Tvhicli he made part of his argument, that is, the 
principle of its being fnore for the benefit of the commons 
to be overcome, than to be viftorious.— — Thus alfb the iflue 
of the fight for appellant jurifdiiliou became in efFeft as much 
a decided v'uSlory to the lords, as the iflue of the previous 
fight for original jMriii^x&ion was in efFeft a viAory to the 
commons. But there was this difference between the two 
viiaories. The point gained by the commons was carried 
againfl the united efforts , both of k'ng and lords. But the 
point gained by the lords fecms at lafl to have been a volun- 
tary conceffion of the commons from a dlfcovery, that if they 
prevailed the crown would be fixed in the exercife of a dif- 
cretion equally formidable to both houfcs. Nor was this the 
only difference. The vi£lory of the commons appears to have 
been gained upon principles of the conflitutiou approved by 
lord Hale, by lord Nottingham, by lord Vaughan, by almoft 
the whole of Weftminfter Hall except that champion 
of ariflocratical power in its mofl exceflivc latitude, the 
memorable Mr. Prynne, But the viftory of the lords appears 
to have been cfFefted by the fear of the commons, that unlcfs 
they by their acquiefcence fanftioned what in principle fome 
of the firfl lawyers of the country, as well as themfelves, 
held an unauthorized afTumption by the lords, it would leave 
the crown and its minifters with more power over appellant , 
judicature, than from the want of confidence in the crown and ^ 
fome of its advifers was thought to be compatible with the . 
publick interefl. So to be defeated was to the commons in the 
nature of a fecond vidory : not indeed over the lords, but 
over therpfelves and their own pride, iu re(pc£J: of the ardu- 
oufaefs Oil the part of fuch an aflembly, to. (bund a retreat 

after 
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after being fccmingly pledged to fight the battfc out; and alfo 
over the fecret views of the crown, if really there was any 
•deep fcheme of making the comnnons a mere inftrument for 
incrcafing regal influence under the nnafque of preventing an 
unconftitutional mode of adminifteiing aopellant juftice. — :r— 
Had Prynne lived to te a witnefs to the victory of appellant 
judicature thus at laft gained by the lords in following up his 
proud fyftem, it might have cbnfoled him for the tottering 
itate of ariftocratical judicature when he expired. Perhaps he 
would even have been fanguine enough to hope, that this 
ftep towards repairing the breach in his ftately edifice of lordly 
jurifdiftion would foon lead to its entire completion, upon'his 
imifteafurable foundation of boundlefs univerfality fupremacy 
and omnipotence. But, as far as fuch an expedlation can 
be judged of from the experience of above a century, this 
would have been an over- reckoning in favor of his own Ipe* 
tuktions. 

HcRE it might be allowable to clofe this long narration of 
contcftcd judicature between the lords and commons : becaufe 
though there are fubfequeiit occurrences deferving attention ; 
yet th^ are not foeh, as to be eflential to an account, of 
which profcfledly the chief objeft' is the iflruggle about the 
cxercife of originaiznA appellant jurifdiftion by the peerage in 
parliament ; more efpecially in dvU cafes ; and the refult aa 
to both of thefe branches of parliamentary judicature is now 
nearly if not wholly the fame, as *it was left at the point of 
time to wiiich the iubje6S: is already profecuted. Indeed at this 
moment the prefacer is too much exhaufted by the toil of 
dwelTmg (b long upon one finglc fubjed^ and too fbrongly 

urged 
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urged by profeflional duties, and coo much crofled by the con* 
courfe of adverfc currents, to proceed further upon anything 
like tiae large fcdc of inveftigation, upon which he has 
hitherto attempted to conduct his readers through the long 
and dark maze of fucceflive ftrifes ibr iparliameiKary judica- 
ture. His zeal to fupply mat&riak of information is unabated. 
But his condition will not endure the appropriation of himfelf 
for many hours longer to the purp ofe of the prefent publi- 
cation. It is not tlie drywefs of the fubjeft, which limits 
him; for its conftitutional importance would in his view 
more than compenfate. What ftops him is that, which, where 
it attaches, peremptorily excludes choice and imperioufly cxads 
conformity- • 

Under this explanation, the remainder of the prefent nar- 
rative of contefted parliamentary judicature (hall now be con^ 
eluded, — firft by adverting to fome controverfial pieces 
which were written during the pendency or foon after the 
difpofal of the.great cafe of Skinner and the £aft India Com- 
pany on the exerci(e of original jurifdidion by the houie of 
lords, and the fucceeding one of Shirley and Fagg on their 
«xercife of appellant jurifdi£tipa over equity^ ;— and then by 
referring to fome relative matters and publications which 
have occurred fince the adjuftment from the efie£t of the laft 
iof thefo two leading cafes. 

In re{pe£t to controverfial pieces dircdly applicable to the 
two great cafes of original and appellant judicature, as far as 
ihe prefacer is at prefent informed, only two were printed at 
<he time: and both were on behalf of the lords. — One 

was 
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Ava^ " The Grand Queftion," which applied to the conteft 
bzrtween the two houfes on the inginal jurifd'ftion Claimed . 
by the lords. Cf ihe a\jLhbr and contents of this piece, 
which is attributed to Lord Holies, and as^ it (hould 
feem at leaft for the moft pan conipofed by hitti, we have 
already apprig^ed the reader. Connefted with the jufifdidioii 
part of lord Anglefey's *' Rights of the Houfe of Lords Af- 
** ferted," ^nA of lord HoUcs*s ** Cafe ftated of the Jurifdic- 
** tion of the Lords in Point of lmjX)fitions/' to both of which 
pieces we have before adverted ; the ** Grand Queftion** 
may, it is coticeived, be properly deemed the whole of the 
defence of the claim of the lords to or/^/«^/ jurifdiftion in its 
utmoft latitude from their own labors in the improvement of 
Mr. Prynne^s previous colk<ftion«, H^re however, it may 
be fair to add, that there arc in manufcript fome additional 
obfervations i^d) on the fame fide, which were made by Pier- 
pont Marquis of DorcheAer, who died In 1680, and is fail 
K) have much fludied the Englifh law aild con^litution and t(y. 
have been a bencher of Gray's Inn, and is alfb defcribed as 
a moft laborious ftudicr of other branches of fcicnce(^). 
His obfervations are ihort ; but weighty, and fuch as prove, 
that he underftood the rare art of blending perfpicuity with 
compreffion, of being brief on perplexed and large fubjcds 

without being obfcure, The other printed piece is entitled, 

*• The Gafe ftated concerning the Judicature of the Houfp of 

(tf) The editor has a cqpy of them. 

{b) See a full account of dris learned and ftudious nobleman, and of his wii- 
tings and parliamentary fpccchcs, in Wood's Atbenae Oxonienfes. 

z •* Peers 
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•• Petrs in the Point of Appeals.** It is ufuaUy attributed t& 
Denrell Lord HoUes, and is raod Itkety to have beei> 
written by him ; though fome give it to the Earl of Anglefey. 
It rs mentioned in the title-page to have been printed iiv 
1675. Moft probably alfo it was a£tuaUy publiflied in the 
htter end of that rear ; for it i^ obfervabJe^ that in Mr»^ 
Grey's Debates of the Commons for that day of November 
1675, on which they voted the exercife of appellant jurifdic- 
tion by theterdB over equity a violation of the rights and 
liberties of the commoners of England, Sir Thomas Meres is- 
ftated fo have occafionaFly quoted Lord Hollcs's Iq^ book^ and- 
Sir John Trevor is mentioned to refer to the 17th and 25 h 
pages of the book, as when put together not oaly quite ex- 
cluding the commons from all fhare in the judicature of par- 
liament, but as avowing that the lords a£f for the king as well 
as themfelves, and confcquentry that they heM the king's' 
ihare to be merely nominal ; and the pagea^ in the printed 
book, we are now giving an account of, exadkly copre(pond 
in point of contents. The plan of the book is fhnply rfiis. 
It maintains two propofitions. The firft aflerts the fupreme* 
appelant jurifdidion tt> be in parliament ;. well reprefenting^ 
that parfififmcnt is the place for compkint and remedy, where 
inferior courts give a vrton^ju^^nunt^ or are guilty of a wiP^* 
ffU delay m ghing m judgment at all. As a fort of recipe to 
quicken tht induftry and difpatchr of judges, to fubdue their 
pride, and to remmd them c^ their fubordinatioii and conti- 
nual accountablenefs to parliament, it (ignifiicantly adds a re- 
ference to the parliament roll of i. R. z. 00. 95. according to 
which the conunona prayed, tb^a ^ parKamtnt hyMrly bdakm 
io rcdrefs delays in JiiitSy and to end fitch cafes ^ as the judger 

douBt 
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/doubt of. The fctfond proportion is, tbat this iiipremc appel- 
lant judicature of parliament is exercisable by the ariftocra- 
tical part only ^ and in reafoning on this part of the contro- 
verfy, the author moft explicitly reduces the Icing to a cypher 
in ibis high bufinefs of judicial fupreniacy, and the commons 
itito nothing^ all in it. The former of tbefe two propofitions 
is the very poiat, which the commons, and thofe who like 
lord Hale think with them, were fo anxious to reallzt. But 
-the fecood ipropofition, if it can be maintained, has the efFeft 
of deftroying the firft. Examined with each other, they 
ieem fo very unlike parts of the fame argument as rather to 
appear diteft oppofites. It aniounts to conceflion in one 
breath, and to retraftion of that conceflion iii the next. The 
firft propofition, with a fuperabundance of generous candor, 
■unrefervedly grants what cannot be denied to the commons, 
and which being granted is the fubftance of what is claimed 
by them. The iecond infinuates into the conceflion fuch 
limitations, as change its quality, and fo itn offeft abfbrb 
both king and commons into the ariftocracy, and tranfmute 
the flerling n>etal of the full and wobtole parliament into a 
metalline of the boufe of lordf osly. To refort to fuch a^ 
ftriking inconfiilence of propofitions, is fcatcc to be accounted 
for, where a fubjeft is handled by a pccrfQund writer, fuch as 
Lord Hdiles certainly was, except Upon the fuppofition of fome 
invinciUe imperlefbion in the niaterials of argumeot. Sir 
Edward Seymour, anceftor of the prcfeat Duke of Somerfet, 
and though without rtie femily titles at the head of the elder 
branch of thaft noble family, was fpeaker of the commons at 
the time this book of ** The Cafe Stated** fell under the ob- 
fervation of that houfe j and he, according to Mr. Grey^s 

z z account, 
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account, conteaiptuoufly fpoke of the piece (c)^ as an tdlr 
pamphlet^ which he believed the boufe would dijpofe of accord- 
ingly. In the official fituation of Sir Edward Seymour, this- 
might be bearable : becaufe, as- fpeaker of the coinmons, it 
behoved him on their behalf to aflume a high t(^e towards 
iuch • as he thought labouring to- derogate from their rights. 
JBut it woiild not be fair to^ake the impreffionof LprdHolles*s 
book for the lords from fuch a manner .of. treating it. In 
truth, if the book be faulty^ it proceeded' from the unma- 
nageablenefs of the propofition the audior had to maintairy, 
and not from his want of ability and learning, both of which: 
throughout the performance are very confpicuoas^ 

Upon this view of the controverfi^l pieces^ it may feero> 
. as if all tlie writing was for the lords, and for them only, 
whilft fhofe great fights about original and appellant jurifdic- 
tion were depending, and for fome time after their conclu(ioQ% 
' Hence alfb* a fufpicion may arife,. that the merits were too 
much againft the commons to make it convenient to enter into 
minute reafonings on their fide of the queftion. 

But the real fa£t is^ that, though no treatife was pub- 
liihed for the commons at the time^ much waswxitien. 

Had. only lord H&le's labours been exerted, the following 
treatife alone might perhaps be fufficient to ihew, that there 
was at leaft as much exertion of induftry,, with as much pro- 
foundnefs of learning and as much power of argument, en* 

{c) 4. Grey*8 Deb, 53, 

gaged 
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gargcd for the commons, as againft them. But the following 
trcatife, as will be prcfently (hewn, when we come to the 
account of lord Hale^s writings on the liibjedt,. was not the 
fingle effort made by himr 

Nor were other profound reafoners againft the exceflive 
claims of ariftocratical judicature wanting. In the collec- 
tion of manufcripts of the famous Mr. Petyt in the Inner 
Temple Library, there ia a manufcript difcourfe which is pro- 
feffedly an anfwer to ** The Gafe ftated concerning the jAidi^^ 
" cature of the Peers in the Point of Appeals :*' and it ap- 
pears to have been written foon after the time of publifliing 
that piece ; and though in the form of a letter, it is full of 
extracts from and references to records, and contains a deep 
confideration of the fubjedt. Another more digeftedand more 
copious performance by the fame writer, who probably was 
the learned Mr. Petyt himfelf, is in the pofleffion of a noble 
perfon (^d)j whofe laudable pride is to oblige literary perfons 
• with the^raoft eafy accefs to the treafures of his coUedion of 
printed booksr and manufcripts.. Both thefe difcourfes are 
written in. a mafterly way. The latter of them more parti- 
cularly defeives to be edited for public uie. It is inti* 
tied " A Discourse concerning the JumcATURB in Par« 
" LiAMENT, wherein, the Arguments and Precedents of 
" feveral Books lately publiflied, efpecially thofe in the Case 
" Stated,, are confidered and fully debated." It confifts of 
eight chapters. The firft chapter obferves largely upon the 
immateriality to judicature in parliament of Mr. Prynne's au* 

{d) The Marquis of Lanfdown* 

thorities 
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thorities fr^nn ancient hiftotians ia fupport of his dogma as to 
the late commcnoeiticnt ^f the commons. The fecond chapter 
undertakes to ihew^ that judicature in parliament in the reigns 
bf Edward the Firft and Edward the Second uas exercifod; 
not by the houfe of lords:; but by that CQncilium ordinarium of 
the king, which lord Hale in the following treatife fo pro- 
foundly explains to ezift both ia and out of parliament, and 
which, as t^onJkUvoe body at leaft fbill (o exifis, being chiefly 
•compbfed of the great officers of ftaie and judges, and whllft 
parliament fits being annexed to the houfe of lords. In the fame 
chapter alfo it is endeavoured to (hew, that ;the judicature fo 
exercifed by tbccondHum ordinurium wa^ neither univerf^ nor 
unlimited^ ^nd further that the right cf vthe lords, to take 
cognisance of appeals from decrees in equity upoa mere pedcioci 
to themfelves, without tkj commiffion or delegation from the 
king, cannot be juftly inferred from their commiffional jurif- 
diftion wider writs of error. The third fourth and fifth chap- 
ters contain a minute examination of the precedents urged by 
Mt. PryiMie and others from the beginning of the reign of 
Edward the Firft to the end of the reign of Richard the 
Second. The fixth chapter is allotted to the reign of Henry the 
Fourth ; and,inolude6 a critical examination of that parliament 
roll of his firft year, ^ich conftitutes the grand fanftiiary of 
ariftocratical claim to the jndicature of parliament. In the 
feventh chapter all the pi^ecedents from the reign of Henry the 
Fourth to the eighteenth of James the Firft are examined. 
The eighth ^nd concluding chapter examines, befidcs the 
'g-(?;i<frj/ judicata re claimed by the lords, what is urged for the 
Particular judicature of the lords in the point of appeals from 
-decrees in equity. — —One other treatife againft the claim of the 

houfe 
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Fioufe of peers, written upon the occafion and foon after the 
conteft between the two houfo about appellant judicature over 
equity, and as an anfwer to " The Cafe Stated" for the 
claim of the lords to that branch of parliamentary jurifdidion, is 
a manufcript, which formerly belonged to the colle<flions of the 
Hon. Roger North brother of the lord keeper Guildford, and 
conftitutes part of a very obliging prefent of law manufcripts 
to the prefacer from a refpe£hble gentleman of the law in 
Norfolk {/). The objcft and turn of this latter manufcript are 

very 

{e) Daniel Jones of Fakenham in Norfolk efquire; The volumes of law ma^ 
naicripts, whtdi this gentleman was pleafed to make a preient of to the prefacer, 
as he underfhinds, formerly belonged to Mr. Roger North. Befides fome report^ 
and arguments of the lord keeper, with other coUedlionSy there are two volumes 
by Mr. Roger North kimielf« One is a common place of criminal laws under 
alphabetical heads.. The other \s a diicourfe on the iludy of the law. The latter 
is entertaining as well as inftru£tive. The following paflage, as to the utility to 
hw-ftudents from converfing,. includes fome evidence of the fame of the Pinch fa- 
mily for eloquence; ^ I diink I next propofed converfing, and mentioned the ad- 
^ vice of Sir Henry Finch^ to ftudy all the morning and talk all the alficrnoon. I 
** have heard ferjeant Maynardfiiy,. law is an iailativa^'f meaning, diat all tlu( 
^ learning in the world will not fet a man up in bar-pradice, without the faculty 
^ of a ready utterance ; and that is acquired by habit only, unUfs threhe a natural 
^ felicity ofjfeech^fucb as the family of the Finches is eminent by.** — ^The fol- 
lnwing extraft, it being confidered, that the writer was no friend to lord Hale, is 
a new proof, that Mr. Roger North could not help praidng the great man-be wm 
hMc\ta» to depreciate. ** IrConfcfs^ that there is a great difference in-time^ gad 
** acordiflg as the bar and bench are fupplied with men of learniiig and good- 
** nature. I have known the cour't of king's bench fitting every day from 8 to- 
** 12, and the lord chief juftice Hale managing matters of law to all imaginable 
^ advantage tio the ftudtnts, and in whidi he took a pleaftise or rather pride.^ 
^ He tMOnragdt arguing when ie wis co this purpoTc, and uied to debaft^ wjdkiiie 
* counleI,y^ as the court might have been taken for an aeadcmy offcimtn ^ noelt 
« m $b4ji»^^ ofjufiicT. In other times bufmeis has ihrunk, the judges not ap-*> 

** pearing^ 
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very fimilar tq the two manufcript dlfcourfcs before mcHtioncJ 
to be probably written by Mr. Pety t. From the manner of it's 
beginning, it was apparently intended as an anCwer to ^* The 
*• Cafe Stated** as to the judicature of the lords in point of 
^appeals, Jn the fird: page the author points out the largenefs 
and univcrfality of the judicature claimed for the lords iu 
■** The Cafe Stated ;** attributing it to a kind of neceifity from 
■'the fcarcity of precedents to fupport the particular claim of ap* 
pellant jurifdiilion over equity ; and flrongly obferving, that 
the foundation laid was fo large, that poflibly it might fwallovv 
up one of the beft governments in the world. The author next 
j>roceeds, in a preliminary way, to the examination of the pre- 
cedents in ^* The Cafe Stated;** and propofes two things 4 
namely, frrft to afcertain the terms of the propofition of judi* 
cature contended for on behalf of the lords ; and fccondly to 
ftate in what perfons ^t fupreme judicial power is lodged by the 
Jaws of the realm. He foon difpatches the firft of thefe points. 
But on the fecond he is very laborious^ fg far as he goes. 
Unfortunately, however, after a difcuflion of about twenty 
pages, the manufcript breaks off abruptly ; either becaufe the 
difcburfe was never complcated*; or becaufe this copy of it is 
imperfeft. So far as it extends, the difcuffioh is very curious. 
The great aim of the author feems to have been to eftabliffi, 
^hat the jurifdiftiou, claimed by the lords as their antient right,^ 
did in truth belong to and was exercifed by the ordinarium 
concilium in parliament. For this purpofe he confiders, of 
whom that council confifted, the nature and extent of their 

^ pearing till eleven in the morning and then being very (hort and hafty in their 
^ difpatches, ruling things without debate, and not enduring their own rules to 
« be difputed.'' 

jurifdidion. 
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juri{2i£liOQ^ the manner of exercife, the decreafe of their 
power^ »kI how that happened. Who was the author of this 
curious fragment^ is not ftated. But there is (bme probabi* 
liry, that it came from lord keeper North himfelf. This con« 
jc€tuK is not merely grounded on Mr. Roger North^s having 
pofleiled the manufcript* It has much ftronger foundations. 
The fentiments^ it contains, accord with thoie attributed to the i 

lord keeper in his life written by Mr* Roger North. By the 
fame life alfb the lord keeper appears to have written a treatiie 
to iheWy that the magnum concilium in parliament was an* 
tiently not the peerage^ ** but all the officers of ftate and fuch 
*^ as the king fliould call to ferve in that capacity ; and that 
the placita in parliamento or pleas in parliament came before^ 
the great council juridicaUy^ and not before the peers.^' To 
this Mr. Roger North adds, ** that the jurifdidlion, which 
** is the king's, is executed by the peerage ;'• that the 
*' council remains only in the capacity of adiftants ; and that 
" fo it is like to continue.*' This is in a great degree, if not 
entirely, the fubftance of the doftrine of this imperfed manu- 
fcript. Befides this, the manufcript includes a very profound , 
explanation on xht judicium parium in parliament, to evince the, 
diftm£fcion between ^e judgment or verdiH of the peers and the 
iu^ment of the courts which exaftly corrcfponds with Mr. 
Roger North's account of the lord keeper's writing on the 
occafion of lord Danby's impeachment to prove the neceflity 
of a high Reward for trial of peers in parliament as well as for 
trial our of it« 

As to the matters, which have occurred fince ^e conclufion 
of the great contefted cafe of appellant jurif!li£lion, the prefacer 

a a is 
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5s not prepared to enter fully into fuch a confideration : and it 
happens not to be neceflary for the great purpofc of the prefent 
narrative ; becaufe as on the one hand the lorcfe have ceafed 
to infift on their claim of original jurilclidion ; fo the cbm- 
mons, except in one fingle inftauce, have afted, as if they had 
ftudied, how to be wholly oblivious of having ever dilpuecd 
tlie judicature of the lords in the point of appeals. 

But fbme few notices^ however flight, may be not wholly 
ufelefs. 

In the firft place^ the cafes on the impeachments of lord 
Danby and of the five Roman Catholic lords in 1678, and of 
Fitzharris in 1680, well dcferve attention. They caufed the 
agitation of various important points relative to parliamentary 
judicature. Particularly it became neceilary ta confider, the 
efieftof a diflblution of parliament on impeachments and other 
judicial proceedings ; how far the bi(hops are intitled to vote 
oh trials of peers in capital cafea and on queftions previous to 
trial ; whether the king^s pardon is pleadable to an impeach* 
ment by the commons (/} ; whether the king^s appointment 
of a high fteward is efTential to the trial of a peer upon fuch 
impeachmeqts ; and whether a commoner is triable by the 
lords on impeachment for a capital offence ; and alio whether 
the proceeding upon an impeachment of the commons for 

(/) See lord diaacellor Nottiiig^iam's moft learned and able <^ Treatife on die 
■* King's Power of granting Pardons in Cafes of ImpeachmenV' which was pub- 
liflied in 1791 from ananvfcript in Lord Lanfdowne's Librarj, and vn& firft 
relbrtedtofortbcpurpofeof alate impeachment in confeqaeoce of the pcefiioer's 
reooUeftion of having formerly Icen the maaulcript. 

treafoB 



PREFACE. dxxix 

treafoa is poftponaUe by the lords on the ground of tlie king's 
having dire£bed an inxlidtneat at common law. Thcfe are all ' 
certainly interefting coniiderations. But, except the queftion 
as to the neceflity of the king's appointing a high fteward on 
the trial of peers in parliament, they rather touch the manner 
of exerdfing the judicature of parliament, than relate to the 
right of exercifc. Yet probably the learned writings by Lord 
Holler Biihop Stillingfleet Mr. Hunt and t>therSy about the* 
ihare of the epifcopal order in parliamentary trials, may occa- 
iionaliy . and incidentally indnde the latter con£derattoa. 

In the next place it may be proper to recollect, that the 
circumftance,' of there being no parliament between March 
i68i and the death of Charles the Secondi difabled all ap- 
peals to the lords from decrees in equity for four or five years. 
Hence there originated an attempt by a Mr. Walter Williams, 
a gentleman ^t the. bar, who. thought himfelf aggrieved by a 
decree of lord Nottingham, to petition the king, either to re* ' 
bear the can£b in his own proper perfbn^ or to commifHonate 
others. But it.feems^ that the king wasadvifed not to grant 
this petition, under die imprefiion of there being no relief 
againft cbanceiy decrees^ but by the lords in parliament. 
Not fatisfied with the refufal, Mr. Williams puUiflied a treatiie 
with the title of Jus Appellandi ad Reoem Ipsum a 
Cakcellaria {g)^ conlifting of two parts, and afferting the 
ri|;ht of the king to grant a commif&on for examining decrees 
in equity in the mtervals of parliament. The book is certainly 
learned and deferves being read. But it fuftans the king's 

^) See ftme fiOtice of Ae iKiok befivc in die note to p. f?* 

aa % right 
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right upott a very high tone of prerogative. Therefore ha J 
ic been publifhed before the great conteft about the appeUant 
jurifdidion of the lords^ it would probably have fufficed of 
it£elf to cool the acdour of the commons in fighting the point 
of appeals. But the cafe did not end here : for after the Revo^ 
lutlon Mu Williams appealed to the lords. They difmiiling 
his appeal, he in a fuhfequent feilion petitioned for a rehearing ;. 
and printed a paper of authorities and precedents to (hew, that. 
error in parlidtnent may be reRljkd In a Jubfequent fiJftM^ or even 
in another farliantent ; and in this paper^ thedifmiflal of his 
former petition of appeal is imputed to his not having^^beenfabfe- 
to obtain a hearing a^inft his opponent judge. Gregory^ who 
was then a member of the comtnons, without leave of that 
houfe. To this paper of precedents and authorities there ap-- 
pears to have been an anfwer (i6)t examining each in a very 
full manner.. The refult, after another renewed petition^ 
was an affirmance of the decree complained of with o^s (/)• 
Sullpot at leftt Mr* Williams wix)te a new treatife on appeUaot 
jurifdidionk It was never printed* But the manuicript of it 
exiftsy and now belongs to a barrifter (i) ; with wfaom^ 

the 

(A) Manufcrtpt/fir#x^AifW9!^ 

(ij Joum. Dcpi, Proc, i^ Jan. 1693-4. 

{i} Henry JodreltEfquire^— The tide of the manuTcript is, « Salus Rboi» 

* BT PoPUU) the Safeguard of Kmg and. People |. An Acoount of the Waji 
^ and Means of being relieved againft Erroneous and Unjuft Decrees in Chan- 
« eery, and of the Andent Manner of Proceeding, upon Writs of Error, whereby 
^ may app«r, which is the R^ular Way, in order to fecure the Crown from. 
«< Difinheri&i and the People froea the li^'uftice of Arbitiary Power,x>f whichlt v^ 

* connived they are in Danger : Cdledod fiom Records and the beft Authorities^ 

« ilk 
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fBc prefaccr has the honor of being Intimate, It is a very angry 
performance. Yet like the writer's former works it is both 
able and learned. It afferts the dernier refort of judicature to 
be in the king lords and commons, but notwithftanding this 
doftrine ; which, though not very unobvious to a realTy confti- 
liitional latvyer, did not as it feems quite fully occur to the 
author when he firfl wrote ; the high ftrain of prerogative is 
occafionally confpiaicus. 

^ in Ltw- By Walter Williams of the Middle Tcrtiplc Efquirc": The full 

ufe of. the volume) oootaining diis amongft odier manufcripts, is not the only fa- 
vour of the kind the prefacer has experienced ftom Mr. Henry JodrelL For fe«* 
veral years paft die prefacer has been indolged by Mr. Henry Jodrell with more 
pofleffion and ufe of the valuable manufcript equity reports by his Either Henry 
Jodrell efquire, for the firft ten years of lord chancellor Hardwicke's time, than 
he allows toJiimfdf. Mr. Henry Jodrell the father was folidtor general to Frederick 
Prinze pf Wjale% andr though young at the time ofhis death had attained to the firft 
daft of eminence and pratfiice at the diaiwery bar. He was the particular afibciate 
and friend of that modem conftellktion of Englifb jurifprudence, that elegant and 
accomplifhed ornament of Weftmihfter Hall in the prefent century, the Honorabl6 
Charles Yorke Efquire :-^whofe ordinary (peeches as an advocate wel:e profound 
ledurcs^^wfaoft'digreffions from the eacuberance of the beft juridical knowledge 
were iUumiiifitions ;*-whofe energies were oracles ;r-whofe conflancy of mind was 
won into the ^iimacle.of our Englifh forum at anlnaufpicious moment ;— whofeex- 
quifiteneis of fenfibilityat almoft the next moment from the impreffions of imputed 
eitorfUbrmed'thefort of even his highly caitivatcd reaibnj and fb made elevation and 
extinAioncotemp6ranGous^-^and whofeprcmaturenofs ofifete^not^rithftandingthe 
great^ontribunooStfromthemanlyenerg^esof aNorthingtonandthe vafl Q)lendor of 
^Camden^andnotviddiftandingaUbtheacceffions from the two rival luminaries which 
have more Fatterty adorned our equitable hemifphere ; have caufed an ahnofl unfup* 
• pliable interfiled in the fcience of EngCfh equity. To have Heen fdkSttiu the ftiend 
of fack a man,, was.nearly injiifr .9mmum to an Englifh kwyer. Even to be oU 
^^ffl^t^ the pre&cer confefIb$ himfelf to bc^ to have received the impreffions of 
Mxt Charles Yorke's chanuSer as a lawyer, from the frequency of hearing his chafle 
deltcatr and erudite efFu&bns in the difcharge of profcffional duty^ is fbme fburce of 
mental gratification. 
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Af T ER thefe writings of Mr . Williams againft the appellant j a- . 
rifdi6kion 6f the lords it may be proper to recollect thecafeof iMr, 
Charles Knollis, who claimed to be Earl of Banbory hj heirfhip. 
Having killed a perfon in a duel, and being therefore indifted 
in 1692 for murder by the name of Charles Knollis Efqvure, he 
pleaded in the king's bench a mifnomerin abatement ; namely, 
the letters patent of i. Cha. i. creating hi« anceftor William 
Knollis, who was Vifcount Watlingford by creation in the 
preceding reign, Earl of Banbury, with limitation to the iieirs 
male of his body : and hcalfo pleaded the defcent of the earldom 
upon him as grandfon tmd hdr male of the body of the patentee. 
Tothis the attorney general, iuftead of taking iffue upon the plea, 
replied, that Mr. Charles TCndlKs had by petition to the houfe 
of lords claimed the«atldom and to be tried by his peers, and 
that the lords had made an brdet difmiffing his petition. Upon 
this replication it was demurred. Thus the king's bench was 
put to decide upon the effeft of the order of the lords in point 
of conclufion ; that is, whether it ought to operate as the 
jut^ment of a court competent by their decifion to cftop the 
claimant from afferting his claim to the peerage elfewhere. It 
was a delicate fubjeft for the court ; and they appear to have fo 
confidered it, and to have had it upon theif hands for (b confider- 
able a time, as caufedthelxoufe of lords tolnquireinto the reafon. 
At length the court unanhnoufly decided againft the fuificiehcy 
of the replication ; and lord chwf juftice Hdt more particularly 
delivered his fentinoents on the occafion in a very courageous 
and learned manner. The great principle of the decifion was, 
that the order of the lords was not a Jui^mttt. The reafons, 
upon which the quality of a judgment was denied to theif 
joider, were not a little pertinent to the conteft about parlia- 
mentary 
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nentarjr Judicature : fbr thty included the poiition, that the 
houfe of lords is not a court of ^iginal jurifdi^on ; and that 
even their idr/^^AsM/ jurifdidlion over /our, as beittg founded on the 
king's writ of error, is derivative from the crown*.- The prin- 
ciple therefore of this noted decifion is*, nor only a dired denial 
of one great portion of the jurifdidioii claimed by the lords ; 
but founds another great portion of their judicature, \ipon a title 
far kfs proud and independent than themfelves, or at leaft the 
chief writers in fupport of their pretenfions, have ufually plumed 
themfelves upon. At the fame time, it might feem partial, 
not to mention, that the court of king's bench, thus difbwiiing 
the lords as an original judicature^ and thus as it were hum- 
bling diem as an appellant one over law into royal commif- 
iioners, was exceedingly bountiful in ibme other refpeds. 
At leaft the printed notes of lord chief juilice Holt's argument fi> 
ftate the matter : for according to them, he treated the lords as if 
they were the fupreme judicature of the kingdom, and as if the 
fole judicature of parliament was fubftantially and in point of 
adual es;ercife in their body. The manly chara&er of lord 
chief juflice Holt renders it difficult to fuppofe, that fuch lan-« 
^age could come from him, to pacify thofe to whom it was 
plain the court^s judgment would be ofienfive. Yet if he 
did ftate the lords to be the demterrefort^ and to have the fo/e 
judicature of parliament, and in fo doing meant anything be- 
yond that verbiage of complimentary ftile, which even in his 
time had fomehow or other grown into a fort of ^(hioa 
amongft thofe who addreiled or fpoke of them, it may not 
perhaps be too much to fay, that fuch vaft conceilion was, not 
only very extra-judicial, but ver)^ oblivious both of the recent 
epinions of lord chief juilice Hale and others of the firft 

ddicriptloa 
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defcrrpdon of Wcftminftcr Hall, and of the recent contefts 
between the two houfes about judicature. Nay, it may be 
douhted, whether this extra-judicial language, if it was really- 
meant to convey an opinion, was not of a tendency deftradive 
of* the very principle, upon which the judgment of the court 
was founded. In that view alfo the dectfion would lofe ifome 
little portion of its weight. However it fhould feem, that 
even the houfe of lords did not fo confider this manner of men- 
tioning them. Had they fo done, it would icarce have hap- 
pened, that they (hould have ferioufly complained : for in that 
view, if their judicative power was deprefled, it was alfo ex- 
alted. But in fa6l they treated the whole proceeding as 
if it was very hoftile to them. Before the judgment, they 
ordered the attorney general to give an account of the bufinefs; 
and upon his report ordered the judges of the king's bench to 
attend. After the judgment, the attorney general was called 
upon in like manner^ and the lords ordered the king's bench 
record to be brought before them {ik). It appears alfo, that 
lord chief juftice Holt was called upon to give the reafons of* 
the judgment to the lords ; but that he refolutdy refufed 
yielding to this extra-Judicial qxxdRxoa ; and that after fome 
threats of further fteps the bufinefs was dropped {ikk). 

It next occurs to advert to the curious cafe of Bridgman 
againft Holt, which was brought before the lords in 1693, 
and in a maiMier made the judges of England opponents of an 
cr;^/W jurifdidion in the houfe of lords.— —In its beginning 

{H) The cafe is reported in i. L. Raymond and feveral other books. 

{m\ For diis note, (ee the end of d)is pre&ce. 

it 
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it wias a conteft on the right of official patronage between the 
grantees of the crown and the grantee of the chief juftice of 
the king*9 bench. Mn Bridgman, as furviving grantee under 
letters patent in trujl for the firft Duke of Grafton, clainned 
the office of tbitf clerk of the king^s bench on the civil fide^ 
againft Mr. Rowland Holt, who wa$ in pofleflion of the 
office midcr an appointment of his brother lord chief juftice 
Hoh. To recover the office a writ of aflize was brought in 
the king's beiKh by Mr. Bridgman, on behalf of the Ducbefs 
of Grafton, who under her hufband the firft Duke was bc«^ 
come benefkialiy interefted. It was a delicate bufinefs to 
have the trial of fuch a cafe at the liar of the kifig^s bench^ 
the chief juftit» being interefted to fupport his own grant. 
But fo it was. When thc.trial came on, the chief jaftice was 
not on the bench ; but he fat upon a chair uncovered near the 
counfel for his brother and grantee. Upon the trial, the 
record of a ftatute of Edward the Third was relied on for the 
truftee of the Duchefe of Grafton, as fufficient proof of the 
king's right of nomination. The anfwer on the other fide 
was, that the ftatute applied to the dtrk tf the crvwn in the 
king*s bench, amd not to the chiefclerk on the cwit, Jide^ with 
a great weight of evidence of long practice for the chief juf- 
ticc's right of nomination^ The three puifne judges, who 
were Drfbeii .Gregory and Eyres th« ordy judges fitting, did 
wit rtmik the flfatnte fuflicrent for the p^rpofe of the plaintiff, 
fxA iivkiftnrfted the jury. A bill of eircepcions was tetideped 
lt> ^ jodge^ Bui they declined fealing it; under f^me ob^- 
jefiaon to t&e corre£hie6 of tb& ftacennent ni porat of fa£t^ 
h tvdift was gssrea for the nonunaticn of the chief juftice; 
«Rd /nd^ent followed aceordingly. Upon that ther« waS' a 

b b writ 
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writ of error to the lords. But befides that, there wa« a 
petition to the lords from the Duchefs of Grafton and her 
truftee Mr. Bridgman, complaining of the judges for not feaK 
ing the bill of exceptions, and making it a part of the record^ 
as is required by Weftminfter the fecond chap. 31. There 
was fome difficulty as to the anfwer of the judges to this 
petition of crimhtal complaint. But as finally put in their 
anfwer, To far as is material to the point of the judicature d( 
the lords, was to this efFe£l:. It reprefented the petition to be 
a complaint in the nature of an original fuit, charging the 
judges with a crime, and ^ altogfther improper for the exami^ 
nation of the lords^ as not being any more trialle by theni than 
fTvery information for breach of any Jlatute laiVy ** which, mat- 
** ters are by the comnnon law and jufticc of the land,, of 
" common right to be tried by a jury." It alfo objedled the 
iacompetency o{ the lords to aiTefs damages.^ vvhich, if injury 
was done in the cafe, were the proper redi e{s for breach of 
the ftatute of Weftminfter the fecond. At the fame time 
the judges offered to waive their privilege as affiftants to 
the lords, and to appear gratis to any fuit againft them in 
Weftminfter halL But yet they reminded the lords, of the 
oaths they the refpondents were under to do juftice, and of thi? 
danger of impofing reftraint \apon them. Then they referred 
to the 25th of £• 3*. chap. 4. the 28th of E. 3. chap. 3^ and 
the 42d of E. 3. chap. 3. as ftatutes inconfiftent with fuch 
an original proceeding before the lords. The anfwer con- 
cluded, by folcmnly and firmly infifting,. that it was a cafe of 
original complaint, triable according to the courfe of the com- 
mon law, and not conufable by the lords without a fubver- 
fion of the trial by jury ;:. and by relying upoa the ftatutes 

they 
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they referred to^ and upon " the common right they the judges 
** had of freeborn people of England in bar of the petitioner's 
" any further proceeding/* A more flriking cafe, than this 
of three judges moft earneftly and explicitly treating the exer- 
ci(e of jurifdidlion by the lords on a petition of original com^ 
plamt as an invafion of the right of Engli(hnren to the 
courfe of the common law, as a fubverdon of the trial by 
jury, and as a violation of the ftatutes enforcing thofe rights 
and that mode of trial, cannot well be imagined. Probably 
the cafe in that refpe«5t is not to be paralelled in the hiftory of 
our law. The cafe was argued at the bar of the lords for 
fevcral days. What impreffion was made by the argument 
may be gueffed at by the refnlt, which was a refolution of 
the lords giving leave to the Duchefs of Grafton and hertruf- 
tee to ^withdraw their petition. If any thing was wanting to 
compleat the viftory of the commons in the cafe of Skinner, 
over Mr. Prynne, Lord Holies, and the original jurifdidlion , 
of the lords, this cafe feems to have fully fupplied the defcdt : 
for at leaft impliedly it appears to (hew, that at length even 
by the confeffion of the lords themfelves their claim of ori- 
ginal jurifd!£lion is too palpably unconftitutional to be fup- 
portable. This cafe is, as it were, the clamour of Weftmin- 
fter Hall itfelf, through the judges, to drown the voice of 
ariftocratical pretenfion to be a judicature for original caufes, 
and to give the finifh to the extinftiou to fuch a claim {kkkk). 

[hkkk) This lingular cafe in a girnral way is largely but impcrfedly reported 
in Shower's Cafes in Parliament iii. But the pfefacer has a manufcript report 
rf the partituiar argument of each of the counfel, including the occafional quef- 
tions and remarks from the peers. The detail of tlie proceedings of the lords are 
in their Journals f«r 24. Nov. & I. 3. 7. 15. 16. iS. 19. 20. & al. Dec. 1693. 

b b 2 Unfor* 
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Unfortiamtelj in point of example, this cafe was a little tar- 
fiiihed by originating from a fVruggk for the ri^c of patronage 
over a v^ry profitable office ; which, though maieFiallj con- 
cerning the adminiftratbn of publick juflicTt and therefore 
witbitt the policy of the ftatute of Edward the Sixth againft 
fulc of offices, was, till the check from the awful admonitions- 
of lord chancellor Macclesfield's impeacbmeul,. too ofton« treat*- 
ed as a trufleefhip for the patron^'s famify^. 

We are next called upot\ to* look to a publication of the* 
famous Judge Sir Robert Atkyns in 1699 againft the jurifdic-- 
tion of the lords over appeals from decrees of ec^ity. Pre- 
vioufly indeed, exclufiveof the continuance of the exercife o# 
appellaat jurifdidlion under writs of error over judgments at 
law, and on the fuppofition of inbtrent right over decrees^ 
by courts of equity, there occur fome proceedings oi 
the lords on impeachment, with the important cafe of 
the Ulfter Society'^s appeal againfl the bifliop of Derry in 
1689 from a decreec of the Irifh houfc of lords reverfiug a 
decree of the chancery of Ireland^ But the former relate 
either to the effcSl t^ difolution of parliament on impeacbmints^ 
or to the points, whether the lords couid try a commoner on in^ 
pcachment for mifdemeunor (J} ; and as to the Irifh appeal cafe,, 
the appellant juri/iSilion for Ireland is not meant to be here 
confidered, being purpofely reierved for feparate coufideration^ 
at fome future time. 

With refpefk to Sk Robert Atkyns*s publication there 
feems to have been fomething particular in the cauie of iu 

(/) Caft of Sir Aimk Blair aad other iiBpc»(Afid GoauMOtn. Jbun. Dosiip^ 
Proc. a*. & 27. June ic 2. July 16891 

Sir 
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Sir Robert had been many years one of the tnoft ^iftm- 
guiihed of the long robe in the houic of commons. As ap- 
pears alfo from the preceding ftatement, he was amongft thofe, 
who were adlhre againft the claim of the lords in the great 
eafc of ^r/^/«a/jurifdi<9^ion. Between the conclufion of that 
cafe and the fubfequent conteft about appellant jurifdidion, he 
had been made a Judge of the common pleas. In 1679 he 
refigncd that office. But he did not became indifferent abjut 
the law of the country, as eminently appears by his efforts 
on the law of treason for rhe unfortunate and moft amiable 
Lord Ruflel, and by his able and zealous writings on various 
great legal and conftitutional fubjefts berween his ceafing to 
be a judge and the end of the year after the Revolution. It 
appears alfo from die tendency of his writings, that Sir 
Robett was not ambitious to be clbfTed amongft thofe, who 
fend their law liearning to intoxicate and enervate the crown 
by flatteries, or to accommodate its minifters by juftifying 
exortntanoes {m). Ar the Revolution he w^as made chief baron 

{m) The naiture of Sir Robert Atkyns's writings, on occurrences fubfequent 
to his retirement froov the b^nch and previous to the Revolution, is full evidence of 
this. One of theni was an argument x» prove the imtolahtlity^ and unaccountiable^ 
mfi of the fpeaker of the commons or any of its members in WeftminJlef-HaU^ 
for ijpecches or trandi^lions in Parliament; and in that he took occafion to 
affert the antiquity of the houfe of commons againft their arch-enemy Mr.Prynne. 
ib anodier ht endeavoured* to ftop the current of prerogative encroaehment art the 
KchJiaJUcalpart of our conjlitution^ and for that purpofe to evince the illegalityt 
ef a commiffion which king- James the Second had granted for ecclcfiaftical caufes. 
Li a third treatife he wn-ote profoundly againft a difpenfing pvwer in the crown ;- 
expofing its pernicious tendency ; tracing its origin to papal corruptions \ evin- 
cing the \irtconQ\\ts!b^ntfi oi z prerogative dijpenjing power with the limited na-- 
ture of our monarchy ; and in a poftfcript anfwering lord chief juftice Herbert*s 
Tinc&cation of the judgment in Sir Edward Hate's funous caft of difpeniation of ^ 
the tcft a& in fiivor of the Roman Catholics; 

of 
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-of the exchequer : and he was fpeaker of the houfe of lorfla 

for about three years afterwards. But m 1695, when he vva? 

in his feventy-fourth year, he refigaed his office of chief 

baron, and retired from all profeffional engagements. Yet 

ftill he was aftive as a w:iter upon law. A ftiort time after 

his retirement from office he pabHfheJ, " An Enquiry into 

*^ the Jurifdiflion of Chancery in CaU'fes of Equity," the aim 

of which was to attribute certain excefles to that high court, 

to have them correfted-, and to releafe th^ common-law courts 

/rom thit, which Sir Robert, following and vindicating lord 

Coke, confidered as an unconftitutional dependency upon the 

court of chancery. Fcr thefe purpofes Sir Robert propofed, 

that the courts of common law in Weftminfter Hall fliould 

•be declared by parliament to have the power of ifTmng proii-^ 

iitions to reftrain chancery within due bounds.. Had this 

effort to revive lord Coke's dodrine been fuccefsful, the fupc- 

♦rior courts of comraou law would now have a conlrouling 

power over the court of chancery by writ of frohtbhton^ in- 

ftead of having its fuitors fo fubjedt to interruption from the 

chancery's writ of injunSlion, as in point of efFedl to make 

the king's bench itfelf in fome degree fubfervient. This 

\\'jork Sir Robert dedicated (jnm) to the lords j over 

whofc 

{mm) Sir Robert tegins his dedication, with prefenting to the lords his treatife, 
with the ftateof hisown particular cafe with a Mrs. Tooke annexed, asafubjeta 
properly belonging to them, becaufe " relating to that fuprcme jurlfdicHon in cafes 
** of appeals from courts of equity, which is exercised by" their "lordfhips^j 
^ being the Iqft reforU^^ In a fubfequent part there is the following paflage. 
« If what he hath written feem too free and plain, he hopes he is excufable. The 
" neceflity and importance of the cafe fo requires. And he may be allowed a 
^< more than common zeal for the commons, he having fat (b many years as a 
" judge in fcvcral of the courts in Weftminfter Hall : he himfelf and bis three 

" immediate 
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whofc houfe he had fo recently prefided as fpeaker (mmrnJ) 
In 1699 when he was a/moji e'ghty he publiflied a treatife 
upon *^ The True and Antient Jurifdiftion of the Houfe of 
" Peers.** This he addreffed to the houfe of commons in the 
form (ji) of a petition. It is a kind of continuation of hiJ^ 
treatife on the Jurifdiction of Chancery in Caiifes of Equity : 
for as that complains of the encroachments of chancery, and 
Hluftrates the complaint by a decree againft himfelf, fo this 
not only controx^erts the appellant jurifdi£lion of the lords 
over equity, but complains of their exerciie in: his own par-- 

ticulap 

•* unmediate ancefiors having been of the prof ejjion for near two^* hundred years and 
« in judicial places^ and through the blefSng of Almighty God having profp^red' 
" by it J his greatgrandfather living in the time of king Henry the Seventh." 

{•mmm) To this piece there was annexed his cafe upon his appeal againft a de^ 
cree made by Lord Somers in Trinity Term 1694 preferring lYi^feparate mainte^ 
nance of a Mr^. Tooke taSir Robert's claim as a mortgagee of her hufband- 
The conveyance tatlie trufiee for the feparate maintenance was prior in date to 
Sir Robert'^ mortgage, and in point of notice reached him before his becoming 
mortgagee* But he infifted, that the conveyance for feparate maintenance 
was void at law 9S fraudulent by the ftatute of 27. EIIz. c. 4. and that he beifig 
a purchafer far a valuable confideration ought not to be reftrained by equity frcm^ 
ufing his legal title. The point was certainly one of nicety \ and the decifiOA 
of Lord. Somecs as a precedent is material to be known. It is not in any 
printed report, as the prefacer believes \ nor can he find out at preftnt, whether 
the decree ever came before the houfe of lords. Both the treatife and tlie cafe 
annexed are very (carce, and fome copies of the former are without the latter. -—^ 
In this chancery caufe Mrs. Tooke was plaintiff and Sir Robsrt was defendant. . 
But he had filed a bill, of foreclofure againft her hufband and her in the exchequer^ 
and then not informed of the infufficiency of the. eftate had admitted 'the feparate ^ 
maintenance. The exchequer decreed in his favor. But Mrs. Tooke appealed tO' 
the lords, and they remitted the caufe to the exchequer for rehearing on the proofs 
ih both caufes. See Joum. Donu Proc. 9. 1 8. & zj. Jan.& i. 11. 13. 15. j 6. &- 
24. Feb. 1 691 -2. 

(»; Sir Robert Atkyns^s Treatiffe on the JurifdiAion of the Houfe of. Peers 

being 
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ricular cafe. Both arc wruten with great learning, and ndfr- 
withftanding the vaft age of the author, with great energy. 
Moft certainly it fomewhat dctra£ks from the authority of 

4hefe 

being very rare, it mzy not%e unacceptable to the reader to 'have the prefixed 
petition at length. It is as follows : 

<< To the Right Honourable the ICaights Citizens and Burgefies «f the 
^ Houfe of Cooimons in Parliament aflembled, 

«( The bumt)k Petition of Sir Hobert Atkjns Knigbc of the Bath^ 

« 'Shtwcth, 

^ Yhat your petitionee, in the feveral publick emplofments he hath 
^ undergone, hath h^d more than ordinary occaflon of obferving the increafing 
^ juFifdidkion of the tcourts of equity in this kingdom; and how the common 
*' law, the birthri^t of every Englifliman, hath been, and flill is, every day 
*^ n»ore aM more invaded by 4t. He hath taken the p^na to coUe£k maajr of thofe 
<^ continual com{4aixits. from Hmfi to time made by tht cooimoBS of England m 
^ parliam/mt againft the excrci£e of that new Jurifiii^lion in the very beginning 
^ of it* iA^ yo^ petito0ner haA great reaibo alfo to take notice of the exer- 
^ cifc <d ^ jufifdi£tion of appeals from the proceedings of thofe courts ; and 
<^ b«MUy prcfefl^ diis honouraUe houfe with what he hatb collttfted in order to 
«* your fetTtce therciiv Your pedtsoaer craves leave to make ufe of tkit free- 
^ dom which bidong» ta every EngliihiMOv to tender you a comphuiic s^gauift 
«< b, puUick aod fpreadii^ a grievance. He doth not appeal, nor complain of 
4(. an^jr thi0g diat merely<:oncerns himfelf. He only fubjoins a caie^ wheiiein him- 
^^.l^If wasa partgc^ merely as an inOance of the large exerctfe of a power agaii^ 
^ the kn0.wn and fundamestd rules of die cdauaon law as^ he conceives. That 
« cafe of yowc petitioner happened yery hitdy in the chancery. But it is gene- 
*^ raHy known in die eourts of WeAminfter HaH> thee as your peritibncr had oc- 
•^ cafion, he hath fbr mcmj ysam frequently and puWickly in his fbrion inveighed 
** againA the tncrwchment of c$urtf 9/ equkf and'tBat Itte cnurft of appeals. On 
•'«^ behalf of the whole kingdom he humbly offers his fervice, and lays before you 
** what he hadi obferved and* colteflfed* upon this flibjc<a afier near threefcore years 
<* expeKtence* And fubmite all to j^our wiiBbm, to proceed in providing juft re- 
^ medies. And your pctidoner fhall ever pray, &c. 

•* EOBEft'B A.XKYNS." 

For 
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ihtfe pieces, that they in fome meafure originated from dif- 
lacisfa£tion at decilions againft hixnfelf ; and that at lea(l in 

c c the 

For the fame rearon perhaps a fpecicnen of the treatife itfelf may be acceptable. 
The following pafiages, beginning with a remark upon the probable reafon of 
Lord Holles's being led into extravagant notions of the unlimited jurifdi£tion of 
the lords, are accordingly extraAed for the reader's ufe from the third page of it. 

<^ He hath been led into thefe opinions, I fear, by fome late over-zealous wri- 
^ ters, out of too fond and forward zeal to deprefs the houfe of commons in the 
^ late exorbitant power, which they took upon them in the iate times. In order, 
^ I fay, to the decrying of their ufurped power, thofe writers thought they could 
^ never fufficiently exalt the power of the lords to overbalance dut of the com- 
^mons. 

*< And it may perhaps be ufeful by die way to take notice t»f the ftrange rev(^ 
" lution dut in the late times happened to the government cf this nation. 

^ I. Our kings began firft to ftrain prerogative too high upoa the fid>je6b 

^ 2. IBodi houfes of parliament thereupon joined together in tifuiping upon Che 
^ r^gal fMwer. 

^ 3. After Ibme fliort time, die Jate houfe of commont , by die help of dieir 
^ army, laid afide the houfe of lords. Sic^ cum fiU pirh^ fyderibus dear. 

^ 4* After Ibme time agsun a lellier part of the houfe of conunons excluded die 
^ greater part. 

«f 5. And diefe dieir own army oveilo{s as being but die fragment of that 
« houfe 



Sic A£edus ademit 



*« JJ^rioi Midoqve tulit moderamna Perfa. 
« Perfen fubjecit Macido^ ajfurus it iffi 
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the form of dedication, himfelf had appealed to the very 
forum whofe jurifdiftion he controverts, and in language 
which treats them as the l^Jl rsjort. Indeed Sir Robert, who 
could not but be aware of this opening to remark upon, him, 
endeavors in his petitionary addrefs of the laft of the two 
pieces to the commons^ to obviate the objedion^iii fbme de- 
gree : for he Feprefeuts to the commons, that hU owa caie 
was RfecENT, " but that it was generally knowivin Weftmin 
" fter Hall, that as he had occafion he had for many years 
frequently and publkkly in 6is Ji^ti$n ii\v6ighcd againft the 
encroachments cj courts (^ equity and tliat late courje gf 
appeals:- 



%i 
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Sni Robert Atkyns^s treatrfe agarnft the appellant Judicature 
of the lords brings us to the beginning of the prefcnt century ^ 
and what has fince happened in the way of controverfy about^ 
the great points of the jadicature of pailiaaieikt lies wkhin a> 
narrow compafs. 

On the hnpeachment of Lord Sbmcrs and other peers m 
xjar, which were the next fubjcdk of judicative controveriy 
between the two houies, various points of difference aroie 
about the manner of proceeding upon impeachments by the 
commotTS. The commons- claimed to have a difcretion, as ta^ 
the time of exhibiting articles and the time of replying to thr 
OM^ar §f tit impeached I »Mi ft> have a righftf btingcen^ 

This is no mean epitome of die chief of the political tranfitions of whidp 
Sir Robert Atkyns had himfelf been an eye-^tnefi ; and his poetical application^ 
of the quatuorfummaimpiria of the worlc^ dioughnot reaching to the laft (rf* the 
fiye changes adverted to in our government before the Reftoration, is a proof,, 
that his ckffical memory was alert evm at die age of 9im)St/(mifc9rf, 

fu/ud 
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fulteJoi to the time af tried. It was alfo infifted by the Com* 
mons, that an impeached peer ought not to Jit and ^ote ofl' 
the trial of other peers impeached of the fame crime: that a^ 
peer under trial Jkouid not Jit as a peer : and thai a committed 
of hotb boufes ought to meet to fettle the preliminaries of the 
trials. But the lords were not difpofed to liftcn to the com- 
mons on any of thcfc points* The rcfult was a difpofal of 
the impeachment by the houfe of lords ex parte and without 
the houfe of commons : for that houfe would not proceed 
according to the requifition of the houfe o( lords, and the 
latter acquitted on fuch impeachments, as were deemed riper 
for trial, and difmiffed the others for want of p^ofecution [a). 
But nothing occurred oa the great points of controvcrtccf 
judicature ;; except that this difpute between the twa bouies 
abotftthe coarfe on impeachments* led to the confid^ation 
out of doorsy whether the judicattere if parliamera was not in 
other ref^Sks afpropriaU to the peen^gt^ atxi io caufed the 
poblrcation of ibme writings (^), which accidentally iaclodft 
the general confideration of ^t joidksxmc^ 

(a) See the Proceedings aad R«fertitioitt pMiikiMP7 tbe Rdttfir of Ptos) in 
Tfoty m RefartioR tir the impeached Lor<b; and the- State of the Proceedings dt ^ 
theGommoin pulsftfted bjr their order oh^ the ^mefubjed; SeeaMb 2. Bum; 
HHL of his Own Time, p. 765 to aSb; 

{Vf Chi Ar part of the commms Sir ffoftiphrey Matkwortft pol^fhed ^ A 

• y iadicatiaiT of the Rights oP the Commons of England;**— -Tftis was artfwentfi 
Ibr the lords^by a piece, inticlec^ ^ A Vindication of the Rights of Prerogative 

* of the Right Honorable the Hbufc of LorA.*^-^In1k>th of thefe pieces^the; ^^^x-i/ 
judicature in parUament is difcourfed of, as weH as the farfictduryjrikzx^tt dlt 
impiocbment by tbe conumm. 

• ' • • ) 
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The next contentions of lords and commons^ about the- 
contcfted branches cf parliamentary judicature^ occurred 
the firft parliament of queen Anne ; which began to fit !» 
Oftober 1702, and was remarkable for a fuccellion of verjr 
ferious differences between the two houfes on other (c) points,. 
as well as on points, of a jfiidicativc kind- 

One of thefe two quarrels of judicature arofe from ar petf- 
tion {d) of I.ord Wharton, ftiled a petition of appeal^ to the 
lords, againft an order of the coiirt of exchequer made ex officio^ 
ior prefervation of a record. The record was Oifurvey of the-, 
honor of Richmond, faid to be above 100 miles ia circum- 
fcFence. Lord- Wharton had inflituted a fuk in chancery 
againft Charles Bachurft Efquire Mr. Squire and others about 
fome lead mines ; and wifhing ta deprive fehem of the benefit 
of this record in evidence, he ftated the record to have been im- 
pofed on the court of exchequer' by cantKhance between Mr. Squirc- 
and Mr. Thompfon a (worn officer of that court, and prayed 
to have the order difebarged znA taken ofF the file. This pro- 

{c) See the cafe o£ Lloyd Qifhop of Worcefter about his intiffennci m a 
counti eUefiofty 3, ChandL Deb. Cornm. 206. & 2. ChandL Deb. Lords 4.5. — the 
controverfy about the iilJ againfi occafional confomuty^ 3. Chandl. Deb. Comm.. 
Zii. & 2. Chandl. I^rds 48. 56. — the cafe of Lord Halifax on charge ofmgUet 
rf duty as auditor of the receiptof the ixcbequer^ including a bill for comnuffioners 
of public accounts with the cafe of Mr. Bertie, 3. Chaodli Deb. Comm. 247; to 
275. & 2. Chandl. Deb. Lords 4& — and the complaint by the commons againft 
the lords fir taking prifiners charged with troafon out of cuftody of the crown, 
without IcavCf and examining thenty 3. Chandl. Deb. Comnu 286. to 302, & 
a. Chandl. Deb. Lords 71. 

(4/) Joum. DooL Proc. g. Nov. 17OX « 
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ccccfing was abjefted to by a counter petition of Mr. Squire and 
Mr.Thompfon to the lords, oti the ground, th^t no fuit was 
depending in the exchequer ; and that therefore Lord Wharton's 
petition, though Called an appeal^ was an original complaint 
agaiiift xhtmfar a crime\^ for which they ought to be left to be 
tried according to the ufual courfe of the law of the land. Eur 
the lords^ after hearing counfel (^), over- ruled the objedlion, 
and ordered them to anfwer Lord Wharton's petition. How- 
ever elevea lords protefted sigainft thus taking cognizance ; as 
well bccaufe it was beyond the houfr of peers to make an order 
againji a record in which the kin^sfubjeSls in general were inte- 
rejiedi as becaufe it was in effedt not an appeal^ but an original 
caufe. After this, there were further proceedings of the houfe 
of lords in the cafe, and the crty of London became involved 
in it. But at length Mr. Bathurft (/ ) petitioned the houfe of 
commons for rcKef againft the proceedings of the lords : and 
they (jg) rcfolvcd, that the proceeding of the lords, in taking cog- 
nizance of this matter, was without precedent and unwarrant^ 
able J and tendied to JhljeSling the rights and properties of all the 
commons of England to an illegal and arbitrary power ; and that 
it was the undoubted right of all the fubjeSls of England to make 
ufe of the record^ ay they might by law have done before the 
proceedings of the houfe of lordL Thcfe rcfblutions were met 

{i) Journ. JJom. Proc. I2« Feb* 1702-39 
(/) Joum. Comm. 20. Jan. 170374* 
Xs) IbiA a8. Jan. 1705-4^ 

by 
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hy the lorcls {b) with a counter refolution declaring the votes of 
the commons, which contradifted the proceedings of the lordj^ 
ivh bout precedent, unwarrantable, and an ufurpation of a judl* 
catiire to which they had no pretence : and the lords ordered this 
counter rtjfolution to be prinied and pub/ij}:cd. Here the cafe 
clofed as between the two houfes. Had not this beginning of 
the lords to revive the exercife of e?r/g-/V/r?? jurifdi(Sl:ion under the 
name of an appeal been thus warmly refilled by the commons, 
the vi£lory, which in point of ciFeft they formerly gained in 
Skinner's cafe, mi^bt have baen undone. But, as it was,, 
that vi(^ory became confirmcvU Probably this cafe of Lord 
Wharton is. the laft i-nftancc tjf. an atrempt by the lords,, 
to m^k? thetnfelve^ an flrig-/jM/ judicature ; and even this cafa 
had ihejhew of being appellant. The claim of the peerage to 
original jurifdift.ion was overcome by the effcQ: of Skinner's 
f afe. By expofure of the feqbleaefe of the attempt ta revive 
it under a dff^ui/e^ the door becaqoe in a n^aauer ihut to an 
ind^r^Sk iatrodu^oo* 

Thk other quarrel of judicatHtc, between the twq houfea in 
the firft parliamew of queeix Ann^, wa.s the very femous cafe 
pf the Aileibury d^on. The direft fubjed qf the cafe was 
the* juri(diQ:ion Qver the right qf Yoting foj meiubeis of pax* 
liament : the lords adjudging, on a writ of error, that an eleftor, 
whofc vote is wilfully irefufed by a returniivg officer, may 
maintain an adion on the cafe for damages againft him : and 

(A) Joum. Dom. Proc. 27. March 1704. For a full account of the proceed- 
ings on this cafe of Lord Whartoii-'!^ petjtioii tp the lords anU Mr. Bathurft's to 
the common^ fee 3. Chandl. Deb. Commons 302. to 308. See alfo Joum* 
C6mm. 20* Jan. 1703-4, where Mr. Bathiirft's petition is entered at length. 

the 



PREFACE: 



CXCIX 



ffic cortmons moft ftrenuoufly infifting, that mattfers of felee- 
tion ^ercihe peculiar of their houfe and only examinable by 
fhcmfelvcs, except In certain fpecial cafes provided for by 
flatute ; and that to allow fuch an a£tion was to expofe their 
decifions on the rights of voting, to the contfoul, primarily 
of the courts of Weflminfler Hall, and fecondarily of the houfe 
ef lords. But incidentally this cafe fo far produced a confider- 
ation of the appelJanf ]uri{d'i(Xion. exercifed by the lords, as to 
give to the commons the opportunity of renewing their ahtient 
obje6lions on that head.. It was not till quite in the latter flao*e 
of the long and violent contention between the two houfes^- 
that the point of appellant judicature occurred. It was iuft 
after tWo very memorable and interefting refolutions of the 
lords^ one about the rigBt to the writ of Baieas corpus, and 
the other about the rig6t to ivrits of error. By the firft 
6f thofe refolutions, the lords, as if they difdained the pre- 
tenCtoti fo have even their own commitments lefs open to 
examination by the jud'ges than commitnaents by thofe adtinc^ 
under royal authority, declared, •* that every Englifhman, 
*• whc^ is itnprifoned fy any authority whatever^ has an un- 
*' doubted right, by his agents or friends,, to apply for and 
^ obtain » writ of habeas corpus /m order to procure hrs liberty 
♦' by due courfc ofUw/' By the fecoitod refoliition, th? lords,— 
frobaWy affiflctf by tb» great lawyer Lord Sortref s,— and accord- 
itigf to their ovtrn account, recolledi Ve of fhe vote of the com- 
flhons in 1689 ia Sir Thomas^ Armflrong's cafe, that a writ 
of error was a writ 6f right in ire0fonzrkdJilMy(i),^znd 

2Jeak)uffy 

(^; Bcferepaflirtg-tfife iScbttrfrefdRlfcA^ft^ tSvdv6 JUifgeS were heard by 4e 
Ibids. Ttorf tbcjr wt!t fcjhixioned to aftWd^ntf to fji^ak. t^^ Ae pfmt^ «* Wliether 

" a. writ 
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zealoufly ftepping beyond both the opinion of the judges, and 
what the occafion being only of fmfdemetmor demanded from 

them, 

" a writ oF error Tjc a vrxxX. of right or of grace,^' is entered in the Joamal of Ac 
Lords for i6. Feb. 1704-5. But what feems remarkable, the journal of the next 
day, which was appointed for the attendance of the judges, and which was the 
day on which the lords came to the refolution about writs of error, takes nono- 
ticc either of any hearing or opinion of the judges. However it is certain, that 
they gave an opinion ; for it is fo ftated by the lords themfeives in their juftifica- 
tory addrefs to the queen of the 13. March 1704-5. The following extradl from 
that highly-finifhed performance will (hew this, and at the fame time ferve as a 
specimen of its great value, 

<* Wlicther the writs of error ought to be granted, and what ought to be done 
** upon the writs of error afterwards, are very difFerent things. The only matter 
* under your Majefty's confideration is, whether In right andjuflice die petitioners 
" arc not intitlcd to have the writs of -error granted. We are fare, itbe hou& of 
« commons in the year 1689 was of opinion, that a writ of error, «ven in cafes 
^ of felony and treafon^ is the right of the fubjedt, and ought to be granted at his 
" defire, and is not an aSI of grace andfavor^ which may be denied or granted at 
« pleafurc. So that as for as the houfe of commons ought to have weight in 
" fuch a queftion, whatever the prcfent opinion of that houfe is, they then diought 
^ 2i writ of error was the right of the fubje6l in capital cafes, wher4 only it bad 
^ been at any time doubted of. But that it is a writ of right in all other cafesy has 
<* been affirmed in the law-books^ is verified by the conftant praitice^ and is the 
** opinion of all our prefent judges^ except Mr. Baron Price and Mr. Baron Smith. 
^ The law, for the better prote£tion of property and liberty, has formed a fubor* 
^ dination of courts, that men may not be finally cmcluded in thefirft inftance. But 
« this is a very vain inftitution^ if they be left precarious in the method sf coming 
<< to thefuperior court. All fuits are begun as well as carried on by the authority 
*^ of your Majefty's writs, and the fuhjeEl has a Me legal claim to all of thenu 
^ The petition for a writ of error returnable in parliament is only matter of form 
<< and refpeSi to your Majefty (like the petitions, which the fpeakcr makes in the 
<< name of the commons at the beginning of every parliament for thofe privileges, 
^ which diey do not believe to depend upon die anfwer to thofe petidons), and 
<< is no more to be, refufed than any other writ throughout the caufe. 7# 
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Tlicin, —declared a writ of error to be, univerfally^ and with^ 
^ut any exception^ a writ of right ; the woids of their re(o- 
lution being, ** that a writ of error is not a writ of grace, 
*• but vf RIGHT, and ought not to be denied to thA 
•* SUBJECT, when duly applied for, though at the requeji of 
either houfe t>f parliament y the denial thereof being an ob- 
ftruflion of juftice conX^iTiry to magna ^arta.*^ Thefe two 
refolutions were caufed by an addrefs of the commons to the 

* affirm the contrary is to allow an arbitrary latitude to intercepi juftice^ and to 
** make it depend upon private advices and extrajudicial determinations ^ whether 
** any caufes at all Jhallhe brought to judgment before the high court of parlia^ 
« ment:' 

This eloquent pleading for the principle as well as the praSiice of the right to a 
writ of enror, makes it evident, that the judges did give their opinion, and feems 
in fubftance to agree with the report in Salkeld 504. for there it is ftated, that 
the point was, whether a writ of error was bx debito jusTiTiiE or ex mera 
gratia; and diat ten of the judges held it grantaMe ex debito justitijs 
except hi troafon or fehny \ but that Price atid Smidi held it n^ of right or 
demandahli by tbefuhjeSi in any cafe. Why in the journal of the lords it was 
Ofxiitted- to enter the opinion given by the judges, is not perhaps eafy to be ac- 
counted for. Nor is it perhaps quite clear, what ought to be inferred from the 
exceptions of treafon and fehny in the opinion of the ten judges. It is taken for 
granted by Lord Mansfield in Mr. Alderman Wilkes's cafe of error in 4. Burr. 
2550. that the judges meant to declare writs of error merefy of grace in treafon 
or felony \ and fo great an authority muft of courfe have vaft influence in con- 
Aruing the exceptions. It muft be confefled alfo, that it is natural fo to interpi^t 
them. But on the other hand it is poffible, that the ten judges might mean to leave 
the cafes of treafon and felony undetermined, in refpedb, that at the utmoft the 
cafe under confideration was only nufdemeanory and that confequently to decide 
for treafon and felony was extra-judiciaL If there are any exifting manufcript 
notes of the reafons given by die ten judges for dieir opinion, this point probably 
may be fully afcertained. 
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queen, Hot to graiit writs of error to certain perlbns, who 
had been Committed by the commons, for being concerned in 
aftions agiiinft the baihfFs of 'Ailelbury for refufing votes at an 
elc£lidn. They were paflcd in February 1703-4 {ij : and arc 
here mentioned with more particularity; bscaufe though fa 
Very important, thcfe refolutlons Qf the lords, atid the previous 
rcfolutibn of the txrmmohs in 168^, have not alu^ays been 
recollefted, even by the moft enlightened of our judges f/)^ 
and have neither been tranfcribcd into our law reports, nor 
adverted tt> by riie beft of our law writers. Boi befides thefe 
two l-efolutions as to "writs 6f habeas corpus and of error and 
fome Others connefted with them, the lords, on theoccafion 
of this important bufinefs of the Ailefl>ury ele<JJion, though 
in a much earlier ftage of it, had rcverfedthe judgment of the 
king*s bench in the firfl: of the aftions brought againft the 
baillSd of Aik{bury to recover ilamages for refuial of voles ; 
namely^ ki the a^ion brought by Aftiby againft White and 
t)thers J and thereby the lords had affirmed the right to brln^ 
and maintain Tuch aftions. It was indeed by this reverfal^ 
which was after hearing ten of the judges and findiag them 

(i) Jwim. Dditi. Proc. i> Feb. rj^-j^ 

(/) Si0eIi0Pd Maiisifiei4 ia Mr. Aldcnnin Wilkes's ctife, 4. Burr. 1255a-* 
With refified C» llie «ditGir, he had p«irticular oGcafioR inl>e& i784tocon(ider 
Ae fabjeft 'of vvvilis of €tr«r in crnnittfl cafes, whitft Mr. Chriftopher Atkinfon 
was appdying ^ tethtn Attorney <j«Haral'^ j&l fcr 4 writ ef error to reireiie 
Hut ju4g(mHt 0f lhe^il^*8 bench n^gMrtft hini Ibr perjury. Upon ihsft 'occafion^ 
tho«^«iicofiiicAod w^Mr« Atlciafotiy -aU though not pvdfefiorallyx»Reeraed 
in dr boGMfcft} thr fvdbcar, «o obHp ^ hw friend!, inmA a ptper mSded 
^ Authorities with fome few Remarks concerning VVito ^£ Error m Ori^^iiBl 
« Cafes/' 

almoft 



9 R B F A C S. fciii 

alcnoft equally divided, that the eontmons were warmed^ intQ 

voting fuch aflions a breach of their privileges- iir r^fpNeft cf 

their appropriate judicature for trial of the ele^t-ioabf their owu 

fnembers, and into the commitnuents from which the writs of 

habeas corpus had originated. When, therefore, conferences 

at length took place between the two houfes, the cpmnriQus 

were touched to the quick, by a jqdgpicnt, which to them at 

Icaft appeared, in a manner tp fubjuggte thtxr judicature for trial 

of eli3ions cf their own members , to the appellant judicature of 

the lords under writs of error ; and could not forget the recent 

coutfifts bctv/een the lords and tbeto about judicature both 

origina/ and appellant. Nor wm it a fmall aggravation to thft 

wound, which was or at leaft wae couceiyed to be inflided 

on the eleSlion judicature of the commons, to perceive, that 

though fuch jurifdi(Slion was not denied by the lords, yet ini- 

limiatii» of it« having bg^n anti«ntly otborwifc had efcaped ; 

and what was of itfelf enough to inflame the commons, that 

the iecret, though not avowed, origin of this was in that de« 

nwwatical Ariftocrat and ariftocratical p>.oiX3;chift^ ,tl?at almpft 

Pfiiv^ri^l £^ of ib« conimoa^, tha( fo» ^o %l^v .af>tiq<^i/ty a$ 

wjeil as their rights and priviieges, the very Mr. Prynne, 

from wbofe labours moft of the efFpfions of Dr. Bjndy and 

his difciples on the fame points, though often without acknow* 

MgrasMWit, have fmw^t^M mnd Mpm wbiQ(99 i» ipnwdi r^Aiark 

IfM i)een arlpeady ^xpende^ Thus irritated, the commons 

were naturally enough watchful for the proper opportunity of 

emitting their j^venge^ Accoi.diogly m the towid .of jhc 

^w£^c9^S^ m^ the kr^d^ iwl^yi k ^fowd tp jb^ tfae Maft 

fB«meRt*fer vifldiAive expftatifttien from die commons, ihey 

Ad n©t fail to feize the occalion. To make alfb their refent- 

dd 2 ment 
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ment more confpicuous, they finiflied thew remonrftraiKes 
to the lords at the conference, by anfvveriiig their vote for the 
univerfat right of the fubjeft to a writ of error r not only by 
infifting on its inapphcabilrty to the fiimmary proceeding upoa 
the writ €3^ habeas corpus \ but by adding a philippic agaihft the 
whole fabric of ariftocratical judicature, more efpecially the 
appellant branch, not even the commiffionary branch under 
writs of error being fpared (/w). But oq this part of the 

ccntroverfy. 



{m) The juftlficatory papers for the Ibrdi as deliverccT at their conferences 
with the commons have been already mentioned with the high praife moft juftly 
due to them. It is but juftke to add, that the two juftificatory papers for the 
commons are (b ably finifhed, that it is difficult to iay, on which fide fupe- 
riority preponderates. The two papers for the commons are entered in their 
Journal' foe 6. & 13, March 1704.-5. The firft of thefe two latter papers it is, 
which contains the philippic above alluded to*. It conftitntes the peromtion of 
the argument, and is in the words foUowing l ^ 

** The commons (ball not enter into any confiderat ion, whether a writ of error 1%^ 
^ a ivrit of right ovoigraa ; they conceiving it not material in this cafe, in whicb 
**. no writ of error lies. Nor was ever any writ of error brought or attempted in- 
^ the like cafe before; and the allowing, it in fuch cafes would not only fiibjeft 
^ all the privileges of die houfe of commons, but the liberties of all the people of 
^ England to the will and pleafiire of the houfe of lords. 

^ And when your lordihips exercife of judicature upon writs of error is con- 
^ fidered, how unaccountable in its foundation, how inconfiflent it is with our 
^ conftitution, which in all other refpeSs is the wifeft and happiefl in the world, 
« to fuppofc Ac loft refprt in judicatun and the Ugijlature to be differently 
•« placed; and when ft is confidered,how tBat ufurpation in bearing of afpeals front 
^ courts of efuitjj fo eafily traced, and though often denied and protefled agaiiift 
** yet ftiD exerciled and almoft every feflion of Parliament extended : it is not to- 
» be iivoodered> that after the fuccefi your lordfliips have had in thoTe great ad- 

<^vance^ 
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controveriy, which was made the very conclufion of the ar- 
gument on the fide of the commons, the lords in thtir reply 
followed the proud maxim of their predeceflbrs, decHning all 
difcuffion of their own judicature ; as if it was a lan£luary not to 
be entered except by themfelves j and as if it was a charadlcriftic 
of peerage to adjtsdgeon the privilege of the commons, without 
fufFering their ow^i to be fo much as arguecL 

^ vances upon our conftkudoDy you (hould now at once nuke an attempt upon 
•*-thc whole frame of it^ by drawing the choice of the commons reprefsntatives to 
•* your determination; for that is a neceflary confequence from your lord(hipsen- 
^ couraging the tate adiions, and your countenancing a writ of error, which, if 
^ allowed upon fuch a proceeding, might as weB be introduced upon all adls 
^and priKcedings of courts or magiftrates of juftice* And though the prefent 
** inftance has been brought on under the fpecious pretence of preferving liberty, 
^ it is obvious the (ame will as well hold to controul the bailing and difcharging 
•^prifoners iaall caC^s.. 

" And the commons cannot but fee, how your lordfhips are contriving by all 

* methods, to bring the determination of liberty and property into the bottomlefs 
** and infatiabli gulph of your lordjhtpi judicature ; which would fwallow up both 

* the prerogatives of the crown and the rights and liberties of the people ; and which 
" your lordfhips muft give the commons leave to fay they have the greater reafon 
^ to dread> when they confider, in what manner it has been exercifed, the in^ 
^Jianceswbereof they forbear^ becaufe they hope your lordjhips will reform^ and 
« they defire rather to compofe the oldy than to create any new differences^ 

^ ^ Upon the whole the commons hope^dutt upon due eonfideradon of what they 
«* have laid before your lordihips, you. will be fully fetisfied, that they have adled 
•* nothing in ail thcfe proceedings, but what they are iiifficientlyjuftified in from, 
••^precedents and the known laws and cuftoms of parliament; and that your lord- 
•* (hips have affumed and exercifed judicature, contrary to the known laws and 
•* cuftoms of parliament, and tending to the overthrow of tlie rights and liberties 

* o£ the people <rf England.'* 

Thus 
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Thus the lords, by helping to affail a judicature undeniably the 
peculiar of the commons, relighted the flame againft their 
own favorite but more queftionable claims of judicature. 

HowEvr.Rthe flame wts like the fla(h of an exhaufliod 
taper ; bright hut vanifliing* — A prorogation of parliament 
almoft immediately fuccecded the ftorm ^f the laft of the 
conferences between the two houfcs.* — The prorogation was 
foon followed with a diflblution. — From that diflblution to the 
prefent hour, being now a period of almojl a century, there 
has been nearly an uninterrupted calm in the hemifphere of 
parliamentary judicature. 

Ther K was indeed the femblance of a new ftorm between the 
two houles in the year 171 7, on the impeachment of the famous 
Harley Earl of Oxford for high treafon and high critnes andmif^ 
demtanors ; for the lords infilled no/ to proceed with the inferior 
crimes alledgsd till judgment bad fajfed on the charge ofhigjf 
tre4ifon^ and refujed a free conference to the commons on the 
fufajoft ; and the commoas would not fubmit to beib preicribed 
to ; and the refult was a trial without appearance of the com- 
mons to fupport their charges, and fo acquittal became of 
courfe. But it is apprehended, that from the year 171 7 there 
has been an abfol\]te cefikioQ of hoftibty between th« lords 
and commons on the right of judicattrrc in parliament. 
Inftrufted by the heated conteft about the ^A?5/e?;i judicature of 
the commons, and by the prior contefts about the original Bsxd 
appellant jarifdidbn exercifed by the lords, both hojufes feem 
to have been equally ftudious in avoidinj^ j^udicatlre coniea- 
tions. 

The 
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The lords, though perhaps for the moment fomcwhat ele- 
vated by i^t popularity ^ which from various circumftatices was 
attached to their fide of the queftion in the Ailefbury cafe, 
teafcd to encourage interference with the judicature of the 
cbmmons over the rights of eleftion t^ceafed to meddle with 
original jurifdiftion : — ceafed to countenance attempts to in- 
troduce original czuCgs under the difguife of being appellant : — 
ceafed to extend their ezercife of appellant jurifdidtion beyond 
examining judgments at law under writs of error and decrees 
of our courts of equity upon petitions of appeal :— ceafed to 
meddle with appeals from fentcnces of ecchjiajiieal courts and 
other courts oi Jpecial jurifdiftion : — ceafed to advance claims 
of univerfal jurifdiftion both original and appellant r— ceafed 
to ftate themfelves as being inclufively the virtual ahforbing 
and inherent reprefentatives of the king and commons in mat- 
ters of judicature, and in cfFefl: for that purpofe ^t full 
and whole parliament, and as fuch the fupreme and lajl re- 
fart. >• 

On the other liand the commons were not wholly unfor- 
bearing. — They ceafed to interrupt the exercifc of appellant 

' jurrfditftion \rj the lords over decrees of our courts of equity. — 
They ceafed to reproach the lords for fuch cxercife of Judica- 
ture as an affumption by the lords* •* contrary to the Icnown 

. " laws of parliament, and tending to ovierthrow the rights 

, « aad liberties of EngJaiid/'~Nay, tbcf havcevai forbom to 
«eyit« ^xmfidering the right of the lords, to jf/irthe commons 
*f Engfetid -fbr breach of privrlege, and to imprifim them on 

' that account beyond the fitting of parliament ; notwithilandine 
the objedions heretofore fo ftrongly urged againft both of 

tho£: 
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thofe practices ; and notwithftanding the laudable abftinence 
of the commons themfelvesv from attempting to vindicate the 
breach of their own privileges, otherwile than by an iaipri- 
fonment., which, if not fooner determined by their own aft, 
of courfe ceafes when parliament is either diffolved or pro- 
rogued. 

Thus at length the lords have fo long acquiefced in the 
condemnation of their exercife of original jurifdidion, that it 
feems zs if they had never claimed it : and the commons 
have fb long acquiefced in the exercife of appellant jurifdic- 
tion by the lords, that it now fcems as if it had never been 
difputedi . 

Even with others, the controversy about the jurifdiftion 
of the lords feems to have flept almoll as long as with the 
houfes of parliament. — ^The lateft manufcript treatife, the pre- 
facer has been able to difcover, is a fhort piece againft the 
appellant jurifdiftion as exerciied by the lords, which was ap- 
parently written about or juft after the clofc of the Ailefbury 
cafe («). — The lateft printed book of controverfy he has feeii 
on the fubjed is a fixort treatife publifhed in 1 718 by an Irifli 

(«) This piece now belongs to* the prefacer. It is intitled « Remarks on the 
* Judicature of the Lords upon Writs of Error and Appeals in Parliament." It 
feems to have been chiefly written with a view to revive the antient judicature of 
the king's ordinarium conclKum in parliament ; for it clofes with a propoial, that 
the lords ihould invite queen Anne to die exercife of a (hare of die judicial power 
x>f parliament; and that for that purpofe petitions fhould be addrefled <<to the 
<' queen and lords, or to the queen and her council or g[reat council, according to 
^ the antient formy and not te the hrds cnff.'* 

gentlemaiT, 
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gentleman ; who firft appealed from an OrJerof thetrlfii chan- 
cery to our houfe of lords ; but when the order was affirmed 
with co{>5» refuleJ to pay them ; and being committed by the 
lords {o) for the contempt, at length wi-ote to difprove the 
very jurifdidioa himfelf had chofen and to proclaim his ow-n 
error. The title and dcd cation of the book 'are very (ignlficant 
of its contents* " The Rights of the Commons in Parlia- 
" ment aflcmbled and the Liberties of the People afTert^cl by 
** John Carey Efquire." Thededication is ** To the Com- 
•' mons of Great Britain in PaHiamcnt aflembled." The w li- 
ter appears tolerably well informed. but the argument 
agaJnft the afi/>e//ant junrdi6k\on of the lords is neither pro- 
found nor eloquent. Coming alfo from one, who apparently 
wrote under the influence of pique and anger, and was 
quarrelling with the legality of the judicature chofen by him- 
felf, it was not likely to caufe much imprcffion upon the public 
.mind. It appears by the book, that the author attempted to 
obtain his liberty by habeas corpus, t he latter part of the 
book confifts of his own arguments before a judge at his cham- 
bers for being bailed ; and contains fonje remarks as to com- 
mitments for contempts, which deferve the attention of law- 
yers. Had this habeas corpus cafe, on a commitment by the 
lords in exercife of their appellant jurifdi<Slion over decrees in 
equity, occurred during the heat of the contefts between the 
two houfes in the Ailefbury bufinefs, it might have brou«^ht 
the beft eloqi>ence and the profoundeft lear(iing of Weftmin* 
^r Hall into the fdleft aftion againft that appellant judicature, 

{o) Journ. Dom, Proc. 21. March 17 17- 1 8. 

e c and 
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Mid fo have put it to the fevcrcft of tefts. But the cafe came tcpy 
kte. The florm of jodicatute was paft. The zeal againft the 
appellant judicature of the lords (eems to have been previoufly 
extingui(hed by a fort of coaviflion, — that, however irregular 
and unccaftitut'Oiial that jtidicature might be in its origin, it 
had obtained vuft fanftion from long praftice : — and that whilft 
rightly afld confcientioufly admiuiftered, and not ufed as a 
precedent for a more extended appellant judicature than that 
uudcr writs of error and over decrees of equity^ nor founded 
upon to attra£t origma/]nr\i^iQi\on^ or to abforb t\\^ Jupreme- 
jwdicature and r^al lajl refort ef the full ami wboU parliament 
confiding of king lords and commonSi it was too beneficial 
rn its effcfts to be lightly revoked or cvea to be acwly modi- 
fied. 



AT feugth we reach the proper place, for introducing the: 
learned reader, to the writings of lord Hale on this extenixve 
arduous and complicated fubjisd. of judicature ia pai:liament^ 
and more elpecially to the Trcatife now printed* 

At one time the prefacer had it in view xx> have been full 
in his explanations on this head. But he feels fo exhaufted 
by the narrative,, which he has attempted to give of the chief 
coatrove.des about the right of judicature ia parliament from 
the acceffion of James the Firft, and the time for publifliing 
this preface is become fo preffing, that, inftead of a fubfidiarjit 
illuftration of the pha coniicdions and. great features of lord: 

Hale'i. 
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2Iak*s profound emaiiat ion 9, and mftead of attempting the 
focus of his reaibnings, the prefacer h forced to be. con* 
teaiti — \^ith dry and imperfeft hints of the natgre and orcafion 
of lord Hale* 5"varipys writings ; — and with a fhort hafty.and 
half finiflied cornparifoii, l>etv^reen his opiniQiis oil fome lead- 
ing points, and the. refvilt of the contentions of lords and 
comnions, in which he fo zealoufly interpofed the invaluable 
fruits of his lare learning againft the high pretenfions of the 
arillocracy, 

LoKP Hale appears to have early applied a fevere sttention 
to the ftudy of judicature in parliaments 

In a 0>aQuicript volunae, which in Bi(hop Burnet's lid 
of lord Hale's writings i$ titled Ikcepta ds Juribus 
CoRONjBy but is by himfelf Ailed Ds Jure Regio^ he 
touches upon judicature in parliament in many points of view. 
But die book is in general a n>ere outline ; and not only as 
fuch is in many reipedls very un6ni(hed, but ha$ leaves torn, 
and is other wife very .much defaced. Yet eveu this fPi>g}3 
collection contains very rare and valuable mAterials^ and ioisnt* 
times paflages happily and ftroogly exprefled. Nay, though 
a ymry fragm^^t, it (bmetUDC^ furaxQies tfaportant matter on 
very high points <)f our law and <:anftitu(ioii, iiot always to 
ba m^ with in tiis mor^ finithcd writiags relative to the fame 
i\ibje£ts* Op the ptKicultr fuibjcia of ]udiw«re, lord Hale, 
•cvea tt ^« time of writing tbefe hk fifft coUeO^ons con- 
cerning (he king aod hi^ prerog^T^ faeme ta have been 
icDpreiSbd^ tbat the jndicatWe power of parUament was exer- 
cifeabk l^ kiog lords ^wd <:oim90itt ip the fame ipanner as 
the Jegiflative powers and that the judicative power of the 

« e a houfe 
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houfc of lords coiifidcred fcparately was merely In conjunftion 
with the king*s ordinarmm confillum^ the author repre'enting 
the peers and that council to be a concretion into one 
grand council of the king. Therefore he confiders.the great 
officers of ftate, the judges, and other members of the confilium. 
drdi^arium^ as co-ordinate and conftitutionaHy intitlcd to a. 
voice equally with the lorJs, fb far as the latter have a judica* 
ttve power (hort of aad diftinfk from that of the whole par- 
liaments On the other hand, where the judicative power of 
the whole parliament or its tegiflative power is to be exercifed^ 
he confiders the great officers of ftate judges and others of the 
CMjilium onBnarium as mere 6^Jants. Wben^ thefe colleftions. 
were made, is open to conjcfturc But at prcfent the prefacer 
h imprefled, that at leaft the part corKerning parliament was 
written, foon after the ftatute of i6. Cha» i. which made the 
lor>g parliament indifToluble without the confent of the lords 
«id commons^ or before the death of Charles the Firft ;• 
for he obferves, that though it was a dutj in the king^ 
to obferve the flatutes requiring frequent parliaments, yet 
tlicrc couW not have been a coiicourfe of parliament, without^ 
hisS writ tiU tb^ late a£t^ 

Lord Hale% next work, having anj connexion; with the 
Judicature of the lords or parliament, Js a very valuable thouglv 
unfinifhed- maaufcript) which he intides P»*eparatory' 
Notes TOUGHiNtirirKE Rights of the Crown. Thisalfo is^ 
entirely ia his own hand-writing. It is mueh lefs of an outlme- 
than the Incept a r and- fo far as it goes, feemslike a firft at-^ 
tempt at the redufkion of the (ketches in th^ Incept A into the 
form of a treatife» k is divided into <:hapters^ of which- 

fome 
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fi>me are in a manner compleated, and others are full of 
bhmks feemingly ieft to be filled up as the author (hquld find 
k convenient to fupply matter. Fmra fome paflages in this 
fecond work, it may be conjcflured to have been compofcd 
about the fame time as thelNCFPXA, that is, after 1640 ?nd be- 
fore 1649, Sofarasihefe Preparatory Notes touch upon 
the houl'e of lords feparately, the judicatrvc power of the lords 
is defcribed much in the fame mainer as in the former col- 
IciSions ; equally conjoining them and the king^'s conjilium 
^dtnarinm into one great judicative councH, and equally de- 
fcribing the judges and other members of the conJUium ordina^ 
rrum as cojudges. .But when he comes to meat of the houfc 
of commons, he writes doubtfully as to the neceflity of their 
concurrence in judicature. On the one hand he cites the an«- 
lieht form of the writ of error from Raftairs Entries, 302. 
where the commons are mentioned equally with the lords, 
and the records of the reverfalof the judgments againft Mor- 
timer and Lancaftcr in i. E. 3* and of the judgment againft 
Maltraver as precedents of the concurrence of the commons. 
On the other hand he cites the memorable roll: of p:ipliament of 
!• Hen. 4. to which wc have already fo much adverted as a 
•* (hrewd record to the contrary.'*' But heprofefiea to avoid 
determining the point, and' to fpare the difpute of it ; no- 
ticing however, that according to that record the king has at 
kaft a negative voice in matters judicative.. 

A THIRD manufcript of Tord Halfe, containing matter re- 
lative to the judicature of parliament is intitled Prerogativa 
Regis. It is in his own* hand-writing, except a fmall part. 
It fccms to have been written after the Preparatory 

Notes, 
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NoTB?, an3 tohavc been Intended as a new and more extended 
treQtlfe on the fdnic fubjed. Sometime?, however, it is a 
•mere tranfcript of the Preparatory Notes ; and this bap- 
pais to be the cafe, as to th; part relative to the lords and 
commons and the judicative powers exercifcd ia parliamcut. 

Such were the writings of lord Hak relative to parlia- 
mentary judicature before the Reftoratian.— It ihould fcem 
from them, that he had not fully inveftigated the fuhjedl: : and 
therefure, ,that though he appears to have advanced far enough 
to fatisfy himfelf, that y«i;w^ judicative powers of the lords were 
exercifeable .1^ them ap»d the king's con/ilium or dinariumz(M^ 
jundly ; yet he had not made up his mind on the point, 
whether to the exercife of the real judicature of parliament 
the concurrence of the commons was eflcntiaL 

But after the Rcftoration the judicative powers, excrcifed bf 
the lords both origtnaly and appellantly^ became, a$ we have 
before explained at length, fubjeifls of the moft fenous contra, 
verfy between the two houfes of parloameat. 

The controverfy, without doubt, attraftedthe attentioi^ of 
lord Hale. Already converfant with the whole range of par^ 
liamentary ftrufture, and in the habit of familiarity wkh the 
records upon which the coiifideration of the cootefted points 
depended, he was peculiarly qualified to explore and unveR 
the fubje£ts la difpute, » far as the d$rkoef$ and imperfec- 
tion of the antient rolls of parliament and other aatieut re- 
cords would allow* Being thus previou% prepared^^ and 
l^ldin^ a b4gh judicial iltuatioa &om ^ liaic tbe coutroverfj^ 

commenced 
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cctnmenced till the commons had promulged votes condemn- 
ing, firft the exercife of original jurifdiftion by the lords and 
then their exercife of the appellant jurifdiftion over decrees of 
tquity ; lord Hale found himfelf ftrongly called upon to apply 
his labours toward clearing up the points in difpute. Ac- 
cordingly he inveftigated them with fuch fullnefs profound-, 
nefs and particularity, and with fucb ftrength of difcrimina- 
tion, as would have been almoft incredible even from his vaft 
mental endowments and unremitting induftry, though he had 
not been fo arduoufly occupied in dilcharging the funftion 
of chief baron for one part of the time and of chief juftice of 
the king's bench for the remainder. 

The refult of bis labors confided of three di^linft treatifes. 

What k cenjedured to be the firft of them is intitled 
*^* A Discourse or History concerning the Power 
*^ of Judicaturb in th^k Kino's Council and in 
" Parliament/* It is wholly in lord Hale's hand^ 
writing. It contains eleven chapters {p^^ The firft five 

are 

(/>) The €taipxx% are as Mow: « L Touching the Various Councils ©f 

^ the King of England.— -11. Concerning the Lords H^ufe and the Antient 
** Form of Proceeding therein, in Relation to Matters of Judicial. Proceedings or 

•* Points of Jurifdiftion.: III. The general Confideration of the Judiciary 

•* Power of the Lords Houfe in Parliament > and firfl coiKcming Tranfmiffion of 

•* Caufcs to feveral Courts or JurifditSions. IV.. Concerning the Power of the 

** Lords Hoi^ in Cafss of Adjournnicnts in Cafes of DiiHcirby out of other 

** Courts, and Removing of Records far the Expedition of Juftice. V. Con* 

•» cerning Writs of Error in Parliament znd the Right of Proceeding therein,—^ 
* VL Concerning the Judicial Proceedings in the Houfe of Lords in Civil Caufes 

" upon. 
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are iiitroc1u6i:ory to the main point. The Cxth of ih^m 
brgins wiih explaining the chief dbjcft of the treatife to 
be the juridical powers of the lords in caufes chil upOn 
original petition in their hnufe. It ap; ears to have been 
written in or juft after the year 1669, whilft lord Ha'.e was 
chief baron of the exchequer : for in the (ixth page of the 
manufcript, he refers to Prynne'^ Animadverfiqns upon lord 
'Cokeys fourth Inflitute, which are in the title page dated in 
1669, and probiibly were publifhed early in that year, as a late 
publication ; and in pa^e 4 6 of the manufcript lord Hale 
adverts to Lord HoUes's piece called " The Grand Queftion^'* 
which was alfo publifhed'in that year. There cannot be a 
doubt, but that this treatife of lord Hale was written, on the 
occafion of tlve greUt conteft between the two houfes about 
the exercife of (7r/^/W/ jurifdiftion by the lord^ in the cafe of 
Skinner againfft the Eaft India Corfipany. Some of its con* 
tents are nearly the fame, as the matter in the treatife noPr 
prefented to the publick. But this manufcript difcourfe, as 
might be expedcd from its profeffed objeft, is more copious 
on the point of original jurifdidion, than the treatife now- 
printed, which has the point of appellant jurifdidion more in 

-^ upon ORI6INAX Pefitions between Party ^uA Party,— —VH. Concerning die 
« fevcral Precedents and Inftances of Relief in Gvil Caufes in the First Iw- 
^ STATJCE ; and What Influence A£b of Parliament of fucceeding Tinacs have 

I « had touching the fame. VIII. Concerning the Proceedings in Gvil Caufes 

^ between Party and Party in the Time of Edward die Second and in enfuing 

I ^ Time8.^-*IX. Concerning the Jorifdi&ion of die Lords in Relation to Suits 

•« between the King and Subject.— —X. Concerning the JurifdKflion of the 
<* Lords in Cafes CriminaL^'-^Xl. The Various Particulars touching the Lords 

I « Jurifdididn in CriminalsJ* 

vie W« * 
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view. The aim cf this Difcourfe on the judicature of the 
king*s council in parliament is to difprove the pretenfions of 
the houle of lords to original jurifdiftion. After eleven 
chapters, of which the Difcourfe confifls, there are fome 
cclleftions of lord Hale on the forms of receiving petitions 
in parliament and their determination. But this part is not 
chaptered : and though conneftcd in point of fubjeft, appears 
to have been made m fbme refpedt a diftin€l confideration* 

What (eems to be the fecond treatife is a thin volume 
tkM on the baek hy lord Hale himfelf ^* Preparatorv 
*• Nei^TEs ToircHiNG Parliament ARt Proceedings.'* But 
this indorfement on ihe volume is far mor^ extenfive than 
the treatife it contains : for the latter is confined to the jucft- 
€iary powers cxercifed by the lords or to fubjefts conneded 
'wnih thtrm. It is entirely in lord Hale's hand-writing. It 
cooMi o£ tweney-icven chapters. In the fifteenth chapter, 
which ii concerning writs and penti^ns oi error in parlia- 
ment,, locd Hale begins with, obferving, that the gteat fcope 
he aimcct ai: ia the diefcourfb was, eo give '^ a true narrative 
^' of the junfdiigbiaa of the: houie of lordb in point of rb« 

^' VEBSAL O^ JUDGMSKTR AND SSNTltNCBS OR BBCRSES.** 

This, there&m ieems > profier tide for it. From the con« 
tbata ie appears to have been* his firft eflay on or rather 
4tgmnfi the af^etima jurifdiSion exerci&d by the hotife of 
lords bver decrees in equity.. As his *^ Discourse or His- 

•* TOEY CONCERNlNe THE FoWRR OP JXTDICATURE IN 

THE KiNCh*9 Council a»o ii^ PARUAMiWT**^ chiefly 
applies to the conteft between the two houfes in the cafe 
of Skinner againjl the Eaji India Company about original 
jurifdidion ; fo this treatife applies to the conteft between 

f them 
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them in the cafe of Shirley cgaivjl Fagg about jurifdi^lioia 
appellant. 

The third trcatifc fs that now offered to the publick. It is 
in lord Hale's own hand-writing, except chapter 30. which 
after the two firft paragraphs is in the hand-writing of fome 
perfon emplfoyed by the chief juftice for tranfciibing. Jt is 
a more enlarged treatife, on the (lur.e fubje6t and with the 
fame views as the feccnd treatife ; like that extending both to 
cr/§*/W/jjurifdi6kion and j,iiri{di6l:ioa ^/>^//j«/, yet chiefly 'ap- 
plicable to the latter. Moft probably it is lord Hale's lateft 
performance on the jurifdi6lion exercifed by the lords in par- 
liament : for in chapter 28. he cites a king*s bench cafe of 
Trinity 26.Cha. 2. and he died on Chriftmas day 1676. Indeed 
the hand- wii ting of lord Hale at the latter end is fome evidence 
of its being one of his lateft works. In general his hand-writing 
is rather difficult to read. But throughout the treatife now 
publiflied, his band-writing is much more obfcure than in 
any other of his manuscripts the editor has hitherto feen ; and 
in the three or four laft pages the writing is barely legible. The 
title as printed is from lord Hale's own hand-writing at the be- 
ginning of the manufcript. Under the title there is written 
by lord Hale, *' This book is perfe&ed^ but I have not yet re^ 
** vif€(i it after it was written. M. H." This is noticed, 
that the reader may judge for himfelf, how far the treatife 
ought to weigh in point of authority ; or rather how far this 
circumftance deducts from that vaft influence,^ which muft 
neceflarily belong to. a great work by a great mafter. 

SucKv 
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Such arc the various writings, by lord Hale, relative to 
judicature in parliament and to the judicial powers claimed and 
exercifed by the houfe of lords. 

To the account thus given of thofe writings, it would be 
the pride of the editor to add here an outline of the rarenefs 
of their very eftimable contents, if it was in his power. But 
notwithftaiKling his long acquaintance with them, he is forced 
by exhauftment both of time and fpirits to decline the at- 
tempt. Indeed though he fliould have the fuUeft command of 
himfelf, and (hould come frefh to the undertaking, with per- 
fc£t deliverance from the (hackles by which he is pinioned, 
the talk would be vaftly above his reach. To extraft the 
proper inferences from the abundance of curious and profound 
matter in the following treatife alone, and to make the proper 
application, would be to trace Englifh judicature to its primary 
iburces, and thence to purfue it in all its windings to its 
ultimate depofit ;— would be to illumine our juridical world 
in fome of its darkeft and remoteft recefles ; — and confequently 
would be to develop and illuftrate fome of the chief foundations 
of the Englifli conftitution and government. Such an enterprize 
belongs to minds of a high cad j and on that account the 
prefacer feels, that under any circumftaiKcs it would be rafh 
in him to have engaged in it. As he is really fituate at this 
time, the undertaking is impo{Iible« 

But though the editor is neither equal nor at prefcnt at 
liberty to analize the rare materials, by the induftrious col- 
le£lio6 and IkiMul ufe of which lord Hale undertakes to prove 
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fheexceftof aTiftocraticalprctenfidiis in point of judicature ; yet 
fbmething general may be hora exported, tov^rards compiriiig 
the refult of his inveftigations upon the great paints, the ftir- 
ring of which caufed his interference, with the refult of the 
long and heated ontrovcrfy upon them^ For this Irnnted 
purpofe, tbe pre&cer wilk accordingly ipake a fcort effort Opoii 
rifiofe leading claims by the leartled Pryiioe and his noble fuc^ 
wfioF in the argucxient Lord i&lles,^ which lord Hale was 
kidueed to difapprove and controv'ert, or rather for the moft 
part paccinptoriiy to- deny. 

One of the proud chin» oa behalf of che houfc of lords 
was, that it was conapeteftir »o th«nn., when«vep they thou^ 
ik, to exeircife an originai juriiai£lioa in. civi/ caies«»«-But lord 
Hale dcnkd^ the rigbt of the lordis cafuch a jurifdidion. He 
was followed in: that opinion ia his lifetkoe by th« vote of the 
boufe of coqinaons in the great cafe of Skinner agaiuft the 
Baft India Company ; and afner bis death he was again fol- 
Ibwed by the commons in the cafe of Mr^ Bathurft in a man- 
ner which flawed t4iat th« commons would no more fufftr 
fuch a juri'ftJl<aion indireftly, than they would fubmit to it 
dice(aiy.'— The refult is, that the lords have wholly ceafed to 
enforce this claim? for almoi3r a. century. 

Another claim for the Itwds-was to*a»^ originai juriitliaiion 
over crimes without impeachment by the commons. — But this 
ajfo wa& po(itively denied by lord Hale : and not only did the 
proceedinga of the commons in the cafes of Skinner andtof Mr** 
^atburil include a decided condemnation of this claim ; hue 
tlje judges themfelves came forward folemnly and^uccefsfully 

in 
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tfi the cafe of Bridgrfian againrt Holt, to prMeft againft it.— . 
Here again 4lfo the rcfolt has been with lord Hale ; for 
nearly a centory has notv paffed without an attempt at the 
cxerciie. 

It was a further claim for Ihe lords, that ihey have an 
appellant jurifdi£lion over caufes in equity on petition to them-' 
Jelves.^^hord Hak firtoly and unequivocally controverted this 
claim. He alfo lived jiiil long enough to fee his opinion 
adopted by a vote of the houfe of commons. Afterwards in- 
deed the blo^ was not followed up : and in this infiance the 
lords finally prevailed ; and now their exercife of this branch 
of jjtfrifdi'ftion (lands, not only u^on the fouildalifoh of a quiet 
poifdfiion ever fince the ck>fe of the^Ailefcury cafe itt 1704-5^. 
but upon the ftill firmer foundation of fuch an acquiefcence 
by both the crown and commons as would, if deeply looked 
mi©, moft probably be foortd to amount to legiftativc recog- 
nition; ---In tihis' great point therefore, it muft be confefled, 
•hat lord HaleV opinion has mifcairied, and that the houfe of 
lords have prevailed over his opinion. But the viftory was 
not tilt aft« hie death ; and it was gained' under fuch clrcum- 
flances, as (hew, that it was rather from the forbearance of 
the houfe of commons and from their jealoufy of tlie crown, 
than from any error in the ftrifl: cbnftitutional principles upon 
which lord Hale proceeded. 

Akother' claim fbr the lords was, that they were intitlcdto 
an appellate jurifdiftion over all courts and all cau/esi—LordHzle 
oppofed himfelf to the grandeur of this claim.— The redilt is 
with him and againft the lordb : fi:>r they meddle not either 

with 
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with appeals ecclefiajiicaly with appeals maritime^ or with ap- 
peals in prize caufes. Colonial appeals both at law and in 
equity have alfo been fuffered to fall into other hands ; name- 
ly, the hands of the privy council. Nay, what exceedingly 
in point of precedent tends to fortify the principle of lord 
Hale*s opinion againft the claim of the houfe of lords is, that 
it would not be an eafy talk to bottom fuch exercife of appel- 
lant jurifdidion by the privy council, otherwife than upon that 
principle of commiilionary delegation of the crown, which lord 
Hale ftates to be the very effence of the appellant judicature of 
the lords over the common-law courts under writs of error. 

It was alfo dated as a claim of the lords, that their judicative 
power \% primitive and inherent j as being by our conftitution an- 
nexed to the peerage. — Lord flale abfolutely refufed toaflcnt to 
this grand pretenfion. — Here again he has prevailed: for thecon- 
duft of the lords themfelves is enough to fhew, that his opi- 
nion is at leafl: operative and effedtivc ; they neither declining 
to aft as commiflionated by writs of error under the great 
feal, nor oppofing the privy council cxercifing commiffionary 
appellant judicature under a lefs folemn delegation of royal au- 
thority. 

It was a further <:laim for the lords, that they are the^J^- 
preme jurifdiftion, the lajl refort ; and that they have this 
immcafurable power as conftitutionally authorized to exercife 
the judicature of parliament ftngly and Jhlely .—k^mOi this 
pretenfion lord Hale, notwithftanding all the calm of his dif- 
ciplined mind, was even indignant, as manifeftly appears in 
the lali chapter in the following treatife* That energetic 

chapter 
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chapter was probably compofed only a few months before the 
deceafe of lord Hale. It may therefore be confidered as the 
zealous fuffrage of his dying breath againft this fovereiga 
claim. He even treats it, as tending, to fwallow up both king 
and commons in the abyfs of ariftocracy, and to eftciStuate ^ 
the moft cileniial change in the Englifli conftitution. — But 
here lord Hale, or rather the coiiftitution itfelf, is in effeft 
once more vidorious. For the time previous to lord Hale*s 
deceafe^ the following tre.itife atone, exclufive of his other 
writings ftill only in manufcript, will fufficiently bear tefti- 
mony. For the time fubfequent, without reckoning the con- 
tinual and permanent habit of the commons in having a Jland- 
ing committee^ for courts of jujiice^ there is fuch a fcries of 
cxercife of the judicature of parliament by ftatute, both 
appellately in reverfing erroneous judgments and originally in 
attainting, as renders the lords themfelves witnefles againft 
their own pretenfion* 

Upon this comparifon of lordHale^s opinions with the judi- 
cative claims for the houfe of lords, it is fcarce too much to 
fay, that the vidtory is wholly on his fide, and wholly on the 
fide of the real conftitution, except in the fingle inftance of 
the appellant jurifdiftion over decrees in equity ; and that in 
the only inftance, in which his opinion can be faid to have 
been fubdued, it has been fb rather from jealoufy of the 
crown, in favor of whofe right the opinion operated, than 
from any error in the opinion itfelf. In other words, the 
fober temperate and ftriftly conftitutional doctrines of the 
venerable and confiftent lord Hale, have gained a compleat 
viidlory over the rafh bigottcd extravagant and encroaching 

eccentricities. 
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eccentricities of the hafty and inconfiftent Mr. Prynne^ atid over 
his magnificent claims for the lords, in all the grand points of 
originality appellancy univerfaLty fupremacy and fiienefty with 
fcarce one exception ; that is, in all of them, except part 
of one, wholly and entirely, and fubftantially even in the fingle 
point excepted^ 



IBvERY objeft, which the cdkQr ia the heginning of this 
*long preface promifed toxonfidcr, is now fulfilled, in the beft 
xnanner, the feeblenefs of bis powers aad the aggre|;ate of 
;chcoks upon the e:|^ertioa of them will allow. 

It only remains to add fome few words concerning^ the 
^bulk of this preface. 

Though it was begun with defpoixdency, in part caufed 
by alarm at the largeneis of the fubjed ; yet it by no meaos 
^curred to hjm^ that ev^n his inadequiate manner oC digeiis 
ring th? inateriais of information could have led to fo long a 
>difcufIio8. Qh the contrary , even as late as fix weeks a^^ 
be fluttered himfelf^ that the preface woujd nqt have ex^ 
ceeded half of it& prefent fi^. 

But what was thua intended a; a preface* and wag too &r 
printed with that name to be retra<^ble^ i? gradually and 
almpil infeqifibly beopm^ eii|arge<Pb>tQ a volume* 

For 
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Frcm his own feelings, the editor is too well apprized of 
the chief caufe of this fault. — He is aware, that there are 
perfons, who, with the fame advantage of materials and the 
fame induftry in. the ufe of them, would have eafily managed 
to avoid fuch a bulk of preface. It is one of the charafte- 
riflicks of genius, to create by extracting, to amplify by redu- 
cing, to harmonize by diftributing,* to enliven by difbu'-then- 
ing, to allure by adorning, to imprefs by gratifying, to detain 
by interefting, to abbreviate by concentrating, and to con- 
vince by combining. Through fuch powers and fuch lights and 
fh. des of compofition, the ponderous drofs, which adheres to en- 
circles fwells and deadens this preface, would be cleared away. 
Thus the mift and darknefs of conftitutional antiquities would 
I>c dlfperfed into clearnefs, the abftraftion of juridical hiftory 
would beembellifhedinto agreablenefs, the copioufnefs of ma- 
terials would beanalized into fliortnefs, and the drynefs of in- 
formation would be ripened into the fulnefs of convidlion. — 
But to this elevation of writing, the prefacer is a ftranger. 
His humble procefs confifts of the reiterations of induftry. 
What himfclf with difficulty conceives and obtains, he with 
like difficulty prepares for communication : and his chief 
claim uppn his reader snow is, as it has been upon former 
occafions, the fincerity of his zeal to contribute to their infor- 
mation, upon fuch feriows topicks, as are within the limited 
fphere of his ftudies and experience. It is for inferior work- 
men, fuch as himfelf, to dig the clay and to embody it. To 
light the Promethean torch, and to infufe fcul into compofition, 
belongs to thofe of a far higher order. Such fuperior perfons 
might be expe£led to analizc the deep and copious reafonings 
of lord Hale into compreffion. Poffibly alfo the fame perfons 
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might flafh the mind iiito a convrdion, — that the grand jurrf^ 
rfiftion of the lords, fo boaftiiigly exhibited by Piynae as /wAr* 
refit nnherfal zw^/upremcj was a mere concretioi), of the ai>- 
tiently conftituted and anticntlj abolifhed )urifdi<^ion of the 
king's concilium onHnarinm^ and of the recently conftituted and 
recently abolifhed ftar-cbaoibcrjurifdiOion of the fame coun- 
cil r — that whilft thi$ expired jurifdidlion fubfifted, as on the 
one band il was only cxercifcable by the hoofe of lords as 
mixing with and blended into the concilium ordlnarium ; 
fo on the other hand it was equally Jcrivative from the 
crown J znA fubordinaU to the whols farliam£NT : — that 
Prynne^s proud manfion cf omnipotent jurtfdidion is only 
the maufbleum of departed judkature : — that the grand original 
jiirifdi<Slion^ which Prynne attributes to the lorps, is a non- 
entity : — and that the tofty appellant jurifcli£tion, which they 
really poiSefs and exerciie, was neither fbantlent, nor ibeiten* « 
fWe^ nor fb pre-eminent, nor ib unqueftionable, as Pryniie 
aflerts ; but yet is now bbcobib firmly fixed upon the folid 
rock of conftitation; and is at the fame time fb htgb and 
mighty, as to be only fupenrifable and coDtrouIaUe by thc^ 
interpofition of that full and wbgle f akliameht, of which 
thtniiblvet are an intbgkal and BstsMTiAL memben 

FRANCIS HARGRAVE^ 
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Note belonging to Page clxxxiv. 

{Hi) See Joam. Dom. Proc. ai. March 1693-4* 14. April ic 27. Nor. 
& 4. 5* 12. & 22. Dec. 1694. 

What followed upon this cafe of Charles Knc^is efquire claiming to be 
Earl of Banbury and Vifcount Wallingford dcferves attention. The criminal 
profecution of him was not iiijther proceeded in ; the crown neither chuiing to 
try the judgment upon a writ of error, nor to give way to the chum of peerage 
by having him indited by the title of Earl of Banbury. On the other hand 
he perievered ia his pretenfions to the titles, and always aflumed the dtle of 
Earl. 

In 1697, his daim was fo far lillenfd to^ that his petitioii of Hn 'in watt 
referred by the crown to the houfe of lords; and thence perhaps it mar be 
prefumed, that the cafe had been laid before the king's attorney general or fdid- 
tor general, and that*the report of Aat officer was not wholly unfavorable to the 
daimant. But notwithftanding this regal call upon the lords to exeicMe thrfr c^^ 
/ultivi RmEdony they were inflexible; and inftead of examinii^ die juffice of 
die daim, diey referred it to a committee to draw a reprefentation of the former 
proceedings of die houfe in <nitr to have it prefented to the king. The lords 
committees made thdr report : and after reading it and hearing lord diief juftice 
Holt and judge Eyre, there was a <iebate. But it ended widi an oider, adjourn* 
ing die matter for four days, anddireAing die two judgesof die king's bench and 
one judge of each of the odier courts to attend on the adjourned day. Yet when die 
latter day came nodiing was done. Thus the proceeding terminated in the hdufo 
of lords, widioutddierdieiraaing upon die reference from die crown, or dieir 
coodefcending to inform die crown of die reafoo of fo dedining to peiform 
dieir AinOion. See Joum. Dom. Proc. %6. & ft9. Jan. tcj.Sc la. Feb. 1697-8. 
Sych a dedining of die cafe was die more extraordinary, as very firiking circum* 
ftances concurred in fitvour of the daim. 

The queflion vpon it was, whedier Niehdas Kndlis die fedier of die daimant 
was lealiy die fooefWiUtam Kaeiiii die lirft Earl cf Benbury. 

«8a Againft 
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Againft the claim in this rcfpcft, the circumftances ftatci arc, die great age 
of the firft Earl, being between eighty and ninety at the birth of the claimwit's 
father ; - the charafbjr and fjfpicioas conduct of the firft Earl's fccond wife, the 
mother of Nicholas Knollis ; — an office finding the firft Earl's death without 
ililie, with fomc paper of the mother, m the nature of a ccrriucate or acknowfedg- 
nient, as it flioulJ feem, that the claimant's fath.r and his elder brother who died 
without ifl'uc were not the children of the firft Earl j — and a ref^jliition of the lords 
againft the pretenfion of Charles Kiicllis the cLimant in 1692 3. Sec 2. & 3. 
DugAiIe's Baronage 413. & Journ. Dom. Proc. .17. Jan. 1692 3. 

On the other hand the claim had many things to fu2axn it. 

I. There was the evidence of the birth of the claimant's father and of the father's 
elder brother in the lifetime of the firft Earl, and oH the firft Earl's cohabiting, with 
the coimtcfs his fccond and laft wife, and of his being well enough to ride abroad 
hav/king and hunting: and to prove this four wicnefTes appear to have been exa- 
mined. 

2. I'he ofEce finding die firft Earl's death without iftUe was encountered bj 
a fecond office finding the contrary. 

3. The claimant's father was allowed to take his feat in the convention parlia- 
ment, and to continue fitting for fome months without objection ; and when objec- 
tion was taken, it went off without hearing. See Journ. Dom. Proc. 13. July 
1660^ 

4. The claimant's father^ finding bimielf not fummoned, petitioned the king 
for a writ of (ummons ; and the king referred it to the lords ; and after hearing 
counfel on c^h fide at the bar of the houfe on one day and a long debate of the 
lords on another, the cafe was referred to the committee for privileges y and the 
lords committees reported, that the petitioner was in the eye of the law fon of the 
firft Earl, and that the houfe ofUrds ought to advife the king to-fummon the feti^^ 
tloner. Journ. Dom. Proc. 6. June. i. 9. lo. 19. & 25. July. & 28. Nov. i66f • 

5. The houfe, inftead of hearing the cafe on the report of the committee, adopted 
the violent meafure of permitting a bill, declaring the petitioner of 166 x. illegiti- 
mate, to be read the firft time; but the bill was not proceeded on. with effi^. . 
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6. In 1669, it appearing on a call of the hovft of peers, that the Earl of Ban- 
bury's name was omitted in the lift, the houfe referred it to t^ committee of 
privileges to examine why his- name was omitted, " he having forme. ly fat as a 
•' peer*," and this raifes Cxne fufpicion,. tliat there was at lead for the time cor^ 
fidc-rable diflatisfaftion at the omiiTion of hira. Journ. Dom. Proc. 26. Oil. 1669. 

7. Under this encouragement the claimant's father as fon and heir of the fiift 
Earl of Banbury appears to have petitioned die lords for a v/rit of fummons ; 
and the houfe fo far yielded, as to rcftr it to the committee of privileges. Journ. 
Dom. Proc. 23. Feb. 1669-70. 

8. Nicholas Knolli?, who had thus once fat as Earli of Banbufy, dying, the 
claimant Charfes his fon and hcir^ upon coming of age and not being fummoned, 
petitioned the lords to reprefcnt his cafe to the king : and the houfe fo far attended 
to the claim, as to refcr it to the committee of privileges to- report, and upon 
their report ordered a hearing of coun&l for and againft the claim. Journ. Dom. 
Proc. 10. & 23. June 1685. 

9. In 1692, whea the claimant Charles KnoUis renewed his petition to the 
lords and counfel were heard for and againft his claim, the houfe refufed a motion - 
to hear the opinion of the judges on the cafe; whence ic ftiould feem, as if there 
was an appreheniion that if they were heard, their opinion would be for the claim- 
ant Journ. Dom. Proc 13. Dec. 1692. 9. 14. & 17. Jan. 1692-3. 

10. The refufal to hear the judges on the cafe of the claimant Charles KnolliS) 
caufed a proteft of fevcnteen peers. Journ. Dom. Proc. 17. Jan. 1692-3. 

' 11. The decifion of the houfe againft the fame claimant on his laft petition^ 
was protefted againft by twenty peers. Ibid*. 

Thus it appears,, that the claim of Charles KnoUis to<the Earldom of Banbury 
not only was founded upon the aflual pofTeffion of his father, and when his la- 
ther's legitimacy was queftioned was fortified by very ftriking evidence in hvoc 
of it i but at one time received the decifion of a committee of the lords in its 
&vor. Thus too it appears, that though the claim was finally rejeSed, yet it 
was againft the fcnfe of a great number of peers, and upon a proteftation by twenty 
of them, and under fuch circumftances^ as go far toward, inducing great proba- 

bility. 
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b'Mty^ that ia3 ft mi teftt nfufed ip bear tbejudge$^ the claimant would have bad 
.the opinion both on the fad and the law of the cafe with him. 

From thefe views of the cafe, it feems, as if this claim of the Earldom of Ban* 
bury had been treated with peculiar rigor ; and as if the claim had at laft mif'> 
carried) becaufe it was oppofed by feme violent prejudices, which were fuSered 
fo to operate as to prevent a cool and impartial confideration. The confequence of 
the rejedion of the claim countenances this conftruSion of the proceedings of the 
lords : for it is remarkable, that from the rejection of the claim in 1692 to the 
prefent moment, there has been, not only an unmolefted and uniform aiTumption 
of the Earldom by the head of the family and of the Vifcounty by his eldeft fon for 
die time being, but fo ftrong an impreflion in favor of the right, as to induce a 
general acceptation of diem by the titles fo aflumed. As the prefaoer underfhmds, 
this fort of poiTeflion of the titles of Earl and Vifcount has been even counte- 
nanced in fome degree by the deicription of recent commiflions firom the crown. 
Nay, an idea even prevails, that if the head of the fiunily (or the time ihould be 
fued or profecuted as a commoner, it would probably again caufe a plea of mif« 
nomer and be followed with the fame fuccefe, as fo confpicuoufly attended the 
plea, when the replication of the order of the lords reje^ng the daim of peerage 
was adjudged againft by the king's bench a century ago. 

The prefacer has been unexpeftedBy carried into this long note by an impref- 
fion of the hardihip of the order rgeding the daim of the Earldom of Banbury 
in 1692* If it fhould have the ^SkSt of. promoting or affifling any revifion of 
die cafe, die interruptiQn» which it has cauled in thedofe of the pre&cer's narra- 
tive of judicature in parliamenti will, lb fiur as the prefiicer is fingly concerned, b« 
compenfated. — Concerning diis cafe of the Earldom of Banbury, (ee befides the 
references already made the Cafe printed for the chimant in 1685, and the new 
Cafe printed for him in 1697. 
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CHAP. 1. 

CONCERNING THE ORIGINAL OF JURISDICTION, AS IT STANDS BT 
LAW OF THIS KINGDO>I. 



A 



LLr jurifdidtion in this kingdom^ as well in matters 
eccleiiailical as civile is originally derived from the 
crown* 



Those jurifdiftions in refpeA of the matter of them are diftin- 
guilhed into thefe two^ ecclefiaflical and civil ; and both are ufvially 
called courts* 

In refpeft of the manner of their tranilation^ and the fixednefs or 
temporarinefs of their exercife, they are varioufly ftiled. I fhall direft 
and apply myfelf to thofe that are ufually ftiled civil jurifdiftions, 

B Of 
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Of thefe fome are univerfal ; not only in refpeft of limits or bounds, 
becaufe they extend over the whole kingdom and the dominions 
thereunto belonging; but alfo in the fubjeft matter of their jurifdic- 
tion. And fuch only is the high court of parliament, confifting of 
the king himfelf, the lords and commons convened in parliament by 
the king*s writ or fummons. 

Some again, though univerfal in the extent through the whole 
kingdom, are yet by cuftom or afts of parliament limited in refpeft of 
the matter of their jurifdiAion^ Such are the four great courts ; the 
king's bench, chancery, common pleas, and exchequer. 

And although law and iifage hath eftabliftied the jurifdi<5tion of 
thefe courts ; yet the aftual exercife of this jurifdiftion is conferred 
upon the judges, that exercife it, by the king's writ or commiffion, 
or fomewhat equivalent thcpcumo, as to the chaiiceUor by patent, 
to the keeper of the great feal by the king's delivery thereof and a 
record made of it, to the chief juftice of the king's bench by writ, 
to the reft of the judges of that and other courts by commiffion 
under the great feal. 

There are other courts of more reftrained jurifdiftions : whereof 
feme are not courts of record, as the county courts and courts ba- 
roti ; fome ace courts of record as to fpccial purpofes, as the Iheriff's 
turn, courts leets ; others to all intents courts of record. Aud of thefe 
fome are more immediately the king's courts, and exercifed by his 
commiflions; as courts of oyer and terminer, ^r.dl delivery, aflize 
and nx(i prius, peace, fewera, &c* Some again, though primitively 
derived from the crown, yet are fettled by a kind of propriety ifl 
other perfons, as corporations, and yet are neverthelefs the king's 
courts, and {o ouglir to be ftilod, and their -errors m proceedings 
regularly examinable by the icing's wait in the king's beach. 

And 
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And there are befides, — Courts by charter. Such were the courts 
of the county palatine of Lancafter, and the courts of moft corpora- 
tions. — Courts by prefcription. Such were the courts of the county 
palatine of Durham and Cbefter, the royal franchife of Ely, and the 
courts of divers corporations and liberties. And although diefe 
courts by cuftom or prefcription have no immediate charter from 
the crown now extant : yet, in prefumption of law, they are derived 
from the crown by fome charter granted before time of memory, and 
are the king's courts ; and regularly there lies an appeal from them 
to the king in his bench by writ of error, and fometimes by cer-^ 
tiorari. 

So that, upon the whole account, all jurifdiftion is derived from 
the crown, as is above faid ; though the aftual exercife thereof is 
performed by fubftitutes mediately or immbcdiately thereunto ap- 
pointed by the crown. 
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CHAP. II. 

OF THE SEVERAL COUNCILS OF THE KINGS OF ENGLAND. 

MONARCHICAL government is of two kinds, viz. fimple, 
and abfolute and unlimited with any qualifications (and fuch 
as this is now rarely to be found in any kingdom, unlefs with thofc 
Eaftern princes, where their wills are uncontroulable laws) or qua- 
lified at leaft in fome points of government, as in making of laws 
and impofing of taxes or altering properties. 

And thofe qualifications are fometimes fettled by the original com- 
paft between the governors and governed, or by fettled ufage and 
cuftom, or by conceffions made to the people by the prince or capi- 
tulations made between them. 

But be the monarchy of what kind foever, it is not poffible for the 
prince, in his own perfon alone without afliftance, to manage all 
the parts of government, no more than he can be of force alone 
without the afliftance of his fubjeds or auxiliaries to manage a war. 

The two great parts of adminiftration of civil government confift, 
1 . In the deliberative part thereof, or that of council confultation and 
advice. 2. In the executive part thereof; wliich, though it confifts 
of diverfe other particulars, yet principally confifts in that which I 
have mentioned in the former chapter, namely, the exercife of jtirif- 
diftion. In both which, though the king under God be the fu- 
preme governor and fountain ; yet it is neceflkry for him to call in 
others in partem folUcitudiniSj and, as to life their afliftance in the 
executive part, fo to have tlieir advice and council in tlie deUbe- 
rative part of his government. 

And 
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And therefore even in thofe monarchies, where the application is 
made in mod cafes by immediate petition or delation to the crown, 
as in Portugal, Spain, and fome others, as I have heard, the king 
has his feleA great council, which, in cafes that are capable of dif- 
patch in particular fubordinate councils or jurifdiftions, diftributes 
thofe petitions to the inferior ordinary councils or courts. Some 
footfteps whereof, we ihall hereafter, in the profecution of this argu- 
ment, find anciendy praftifed by that con/ilium ordinarium here in 
England, as will more appear hereafter. 

The kings of England, befides fome councils of lefs moment, had 
efpecially fo\ir kinds of councils. 



L Their confiUum privatum et ajjiduumj now commonly called 
the privy council ; certain feledt perfons of the nobility and great 
officers of ftate fpecially called and fwom, with whom the king 
ufually advifeth in matters of ftate and government. This is barely 
a council of advice, and regularly hath no conufance of caufes or ju- 
rifdiftion farther than by afts of parliament. But of this, as not to 
my prefent purpofe, 1 (hall fay no more in this place. 



II. The conjtlium ordinarium^ which for the moft part was that, 
which is generally mentioned in ads of parliament under the name 
of confilium regis and coram rege et conJtUoj whereof there were none 
members but thofe that were thereunto called by the king. Yet ge- 
nerally in ancient times thefe perfons were called to and members of 
that council, viz. — i. Commonly and generally all thofe, that were 
members of the privy council. — 2. The great of^cers and minifters 
of ftate, as the chancellor, treafurer, lord fteward, lord admiral, 
lord marftial, the keeper of the privy feal, chamberlains of the houfe- 
hold, chancellor to die exchequer and duchy, which were likewife 

moft 
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moft commonly of the privy counciL — 3. The mafter of the wAid- 
robe, treafurer «ind comptroller of the houfliold, chamberlaiixs of dw 
exchequer.— 4. The judges of both benches, barons of the exche- 
quer, divers mafters of the chancery, the king's fekjeant and attorney- 
general ; and from the mixture of thofe it was' many times called 
hgale confilium.-'-^t^. Sometimes were added the judges itinerant, maf- 
ter of the rolls, and other men of prudence ability and experience iA 
bufinefs of importance. 

Indeed it was a conftellation or colle<5rion of perfons fitted to 
advife upon fcv^ral occafions ; and when they were called together, 
it was ftyled plenum confiliumy as many times happened upon great and 
important occafions. But when the bufinefs were of a more contraAed 
nature, and fell more fpecially under the cognizance of fome of this 
council, then thofe were called to it that were the ficteft to advife 
about it ; as the chancellor and judges, when tlie ladvice (Concerned 
matters in law ; the treafurer of England^ chancellor of the exchequCT, 
chamberlains, treafurer and comptroller and fteward of the houfe- 
hold, concerning the ftate of revenue and houfhold and the like. 

And thefe, efpecially the chaticetior, treafurer, keeper of the 
privy feal, judges and barons of the exchequer, were dually part 
of the conftituents of this confilium ordinarium, as appears by infinite 
records. P. 35. £. i. coram rege rot. 45. M 42. £. 3. cvramrege rot. 
30. 39. rex. P. 43. E. 3. rot. 72. rex. Clauf. 19. E. 3. p. 2. w. 27. dorf. 
Clauf. 19. E. 3. m. 8. dorf. M. 33- 34. E. i. coram rege rot. 50. when 
the king of Scots did his homage. T. 24. E. 3. rot. 32. coram rege, 
when Otto de Holland was fentenced for the efcape of the conftable 
of France. 

And this feems to be that council, which is frequently mentioned 
in the parliament rolls and elfewhere, when peridons were diredted 
generally al roy et fon councelly oh al councell le roy ; and when procefs 

iflued 



e H A P T £ R It; f 

lAiied to call men coram conjllio, fometimcs by fubpoena under the great 
fcal, fometimcs by letters under the privy feal, whereof there were 
frequent complaints in parliament. Though fometimcs confilium regii 
had atfo another fignification, as (hall be (hewn hereafter. 



III. Besides this conJiUum ordinarium^ which took in the privy 
council ordinarily into their number, fo there was the magnum confi- 
liuMy or the lords fpiritual and temporal ; which alfo had the confilium 
ordinarium annexed as it were to them, as a council widiin a council, 
or a council added to a council, and fometimcs had alfo an annexa- 
tioo of many more to them. 

And this magnum conjilium was of two kinds ; viz. a magnum con- 
Jtlium out of parliament, aad a magnum confilium in parliament. 

The former of thefe was commonly upon fome emergent occa- 
lions, that either in refpeft of the fuddennefs could not exped the 
fiammoning of parliament, or in refpeft of its nature needed it not, 
or was intended but preparative to it. 

The ufual form of the fummons was this. Rex venerahili in Chrifio 
patri R. Cantuaria archiepifcopo, &c. ^iafuper quibufdam arduis nego* 
iiis nos etjiatum regni nojlri Anglia Jpecia liter contingent ibuSy vobifcum et 
cum c^eteris pr^tlatis et magnatibus di£li regni apud IVeJlrnonaJlerium die Au- 
gujli proximo futuro colloquium habere volumus et traStatum, vobis in fide 
et dileclione, quibus nobis tenemini^ mandamus, firmiter injungentes, quod, 
rebus aliis pr^termiffts, diStis die et loco perfonaliter interfitis nobifcum et 
cum ceteris pr^latis et magnatibus fuper pritmijfis traSfaturi vefirumque 
confilium i&fipenfuri ; et hoc, ficut nos et honorem nofirum et defenfionem et 
falvationem diSli r^gni nojlri diligitis, nullatenus omittatis. Clauf. i6. E. 3. 
parte i. m. 39. dorf. et confimilia brevia aliis* 

But 
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But the form of thefe great councils ever varied. For fometime$ 
only fome few of the prelates and nobility were called to it, and none 
of the conjilium or dinar turn y as Clauf. 33. £. 3. w. lo. dorf^ At other 
times not only the nobility prelates and confilium ordinarium were 
called ; but alfo there went out writs to every ftierifF to return one 
knight for each county, and to divers cities and boroughs to return 
one citizen or burgefs, as was done Clauf. 27. £. 3. m. 12. dorf. upon 
the making of the ordinance for the ftaple. 

But this magnum confiUum had nothing of legiilative power nor 
jurifdiftion ; and therefore the ordinances of the ftaple were after 
enabled by parliament to fupply the defeft of a law. I never yet faw 
any private petition or any footfteps of jurifdidlion cxercifed in fuch 
a grand council. 

These grand councils have been rarely fummoned of late years ; 
bufinefles of ftate being ufually difpatched by the privy council, and 
if of very great importance in parliament. The only grand council^ 
that hath been in my remembrance, was that at York, at the commg 
in of the Scots. 

The fecond kind of magnum confiUum^ that in records is mentioned 
and ftyled by that name, is the lords houfe in parliiament ; whereof 
the lords fpiritual and temporal were the principal conftituents, 
though they had in conjunction with them ufually the conjilium ordi- 
narium beforementioned. 

Although the ftyle of magnum conjilium is in many records ap- 
plied and applicable to the whole body of the parliament, as it confifts 
of both houfes ; yet it is very frequendy in the records of parUament 
applied to the lords houfe only as joined with the conjilium ordinarium. 
This appears by infinite inftances, efpedally in the parliament rolls 
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of 50. and 51. E. 3. where oftentimes as well the petitions of the 
commons as of private perfons are anfwered, folt monfire al grand 
councell, or le ray entferrapar advife de grand councelL And petitions 
in parliament^ that were conmiitted to the confilium ordinarium^ arfc 
many times in cafes of weight anfwered, foit monftre al grand councell, or 
coram magno confiUo ; and fo the petitions with fuch anfwer indoifed 
delivered over to the lords houfe, as we (hall fee hereafter* 

But although in many cafes this tnagnnm conJUiumy or the houfe 
of lords, either with the confilinm ordinarium^ which was always pre- 
fent with them in parliament, or at leaft with their advice, did tranfadt 
and exercife many points of jurifdidion, as in the following chapters 
will appear ; yet they could not make laws without the confent of the 
king and the houfe of conunons in no age whereof we have any me* 
morials of record extant. 



IV. There is alfo the commune confilium, which confifts of both 
the houfes of parliament; which together with the king is the 
higheft and greateft court in England, and hath a plenitude of power 
as well legiflative as deliberative and executive, or power of jurif* 
diAion in its full comprehenfion. But without the king's confent the 
two houfes have no legiflative power ; neither can the king make laws 
without the confent of both thefe houfes. They are indeed the 
higheft and greateft council of advice and deliberation. But as to 
making of laws, die king's le roy le voet or fome word equivalent gives 
it the complement and perfedtion of a law. 

The x\vo eflential parts of this commune confilium are the two houfes 
of lords and commons. And the conftituent parts thereof are thd 
three eftates of the kingdom ; though they are not there perfonally, 
yet virtually and in point of reprefentadon ; viz, the nobility or fecu* 

C lar 
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lar lords, the fpiritual lords which are the rcprefentative of the clergy, 
and the commonalty. 

For thefe three, viz. the nobility, clergy, and commonalty, are 
the three eftates of the kingdom. The king comes in upon a higher 
denomination and title ; 'namely, the head of thefe three eftates. And 
therefore they, that have gone about to make the king one of the 
three eftates, are miftaken, as will eafily appear to any, that will but 
read die records fully, being, viz. Rot. pari. 9. H. 5. «. 15. the cbn- 
clufion of the peace between the kings of England and France by the 
king's command in parhament 2 May, 9. H. 5. read coram tribus 
fiatibus regniy viz. pralatis et clerOj nobilibus et magnaiibus, et communis 
tate regni AnglUy and by themaflented unto. Rot. pari. 3. &f 4. E. 4. 
«. 23. k roy et les trots efiates. ^ot. pari. 13. £.4. «. 16. &f 17. do-- 
mino rege et tribus Jlatibus regni Jiantibus in eodem parliamento. And ii> 
the firft parliament of the ufurper R. 3. who would be fure to want 
no formality to countenance his ufurpation, rot. pari. n. i. titulus re- 
giuSy there is recited an inftrument allowing him to be king before his 
coronation was declared in the name of the three eftates of this realmc 
of England, viz. the lords fpiritual and temporal and commons* 
*' Bee it ordained,** that ^* the tenour of the fayd roUe, with all the con- 
^' tynue of the fame, prefented as is abovefaid, and delivered to our 
*^ beforefaid fouverain lord the king, in the name and on the behalf of 
* ' the fayd thre eeftates out of parliament, now by tlie fame diree eftates 
'^ aflembled in this prefent parlement, and by audorite of die fame, bee 
'^ ratifyed enrolled recorded *,** &c. This, though done in a ume of 
ufurpadon, yet fufficiently evidenceth what the three eftates were* 

And the objeftions againft it, i. that two of thofe three eftates are 
conftituents of the lords houfe, and fo miift outbalance the commons^ 
which are but one of the three eftates ; and i. that the lords fpiri- 

* This extraft is corrected from the printed roll of parliament*-»£DiTOR. 
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tual by this means (hould have a negative voice upon the lords tem- 
poral and commons, and fo no law could be made without the con- 
fcnt of the major part of the fpiritual lords and the major part of the 
temporal lords, as well as the moft part of the commonalty : I fay, 
thefe objections are vain. For though it be true, that two of the three 
eftates are conftituents of the lords houfe ; yet they conftitute but one 
houfe. And the laws and cuftoms of die kingdom, which are the 
true meafure of all bounds of power, have given a negative voice of 
either houfe upon the other, and of the king upon both ; but have 
not given a negative voice of only one of the two eftates conftiruting 
the lords houfe unto the other, or to the commons beincr the third 
eftate ; the legifladve power being lodged in die king with the aflent 
of the two houfes of parliament as fuch, and not with the aflent of 
the three eftates fimply confidered as fuch i for it is the fettled con- 
ftitudon and cuftom of the kingdom, that fixeth and defineth, where 
the legiflative power is lodged, not notions and fancies* 

The convention of parliament is by the king*s writ, whereof 
there are at this day four forts, i. One to each biftiop and each peer. 
2. One to each member of the confiiium ordinarium, which the king 
pleafes to call as afliftant, de quo infra. 3. One to the flieriff of each 
county to eled knights of the (hire and burgefles or citizens for bo- 
roughs or cities. The procurators for the clergy are direfted to be 
chofen by the writ to the bifhops pramunientes decanum et capiiulum et 
arcbidiaconos et totum clerum vefira diocefeos. 4. To the confla.ble of 
Dover-caflle for chufing two barons for each of the cinque ports. 

The writ of fummons to the lords fpiritual or temporal commonly 
runs thus. 

Rex archlepifcopOy He. ^.ia de advifamento confiUi nqftri ordinavhnuSy 
quodfuper arduis et urgentibus negotiisy tarn nos, quam defenfionem regni 
nqftri et ecckfia ArtgUcanay contingentibuSy quoddam parliamentum apud 
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W. die teneatuvy et ibidem vobijoim et ceteris praxis proc^ 

rikus et magnatibus di£ti regni nqfiri Anglia coUf>quium,babiri it t factum z 
vobis in fide et dikSio>ni, quibus nobis tenemini, firmitfr i»juMg4Mdo moM^ 
dan^s, quod^ ommbus aliis pratermijjis et excufatione quacunque ceffant^y 
diStis die et hce perfonaliter interfitis nobifcum et cnm Cieteris pralatis mag- 
natibus et proceribus pr^tdiSlis fuper diSis negotiis traSfaturi, veftrumque 
conjilium impenfuri. Et hoc, ficut nos et honorem nqftrum diligitis, nulla- 
tenus omittatis. 

The form of the writ to the temporal lords is muqh of the feme 
form. 

The writ to the (herifF for eleftioa of knights and burgQffes differs 
in words but not in fenfe from that to the lords, viz. Tibi pracipimus 
quod de comitatu pr^ediSlo duos milites, (sfc. ita quod iidem milites, &c. 
pro fe et communitate comitates pradtSi et crveSy fefr. plenam et fufficien- 
tern potejlatem ab ipjis communitatibus habeant ad confentiendum hiis^ qudt 
tunc per nos et diSos pralatos proceres et magnates ordinari contigerit, (sfc. 

The writs for iiimmoning of the privy coimcillors and judges until 
the 28. E. I. differed from the fummons of the Iwds ; for they did 
run thus : traHare nobifcum et cum*, ceteris de cortJUiA nofirej vijlrumqut 
confilium impenfuri ; ideo mandamus^ &f t:. quod diStis die et loco perfonaH^ 
ter interfitis nobifcum^ et cum cateris de confilio nqftro fuper dOiis negotiis 
tradlaturiy vefirumque confilium impenfuri. 

After that time until about 20. E. i. the writs to the council ran 

-• 

moft commonly in the very fame words with that to the lords : nobif- 
cum et cum pralatis magnatibus et proceribus traSiaturi, vefirumque con- 
filium impenfuri, inftead of ceteris de confilio. 

After 20. E. 3. till 46. E. 3. the writs to them ran moft com- 
monly in the antient form: nobifcum et cum ceteris de confiiio-nofiro 

traSaturi, 
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JraBaturiy isfc. though fometimes by the inadvertence of the clerk of 
the crown they ran in tlie fame form with thofe to the lords. 

But from 46. E, 3, down to tliis day the fummons to the members 
of the privy council judges conjilium or dinar ium hath gone in the 
anticnt form, nobifcum et cum cateris de confilio nojiroy not nobifcum et 
pralatis procertbus et magnatibuSy unlefs it were to fuch of the council 
as were alfo lords of parliament ; whereby the diftindion between the 
lords of parliament and the confiUum ordinarium, and the difference of 
their power and deliberation, is manifeftly preferved. 

The title of dominus in the writs to the lords was in antient times 
very rare. But it was directed fVillehno de Gray chivalerj and fo in 
other writs at common law, 8. H. 6. 9. 10. And the reafon, as 
given by the old books, is, becaufe the king writes to none of his 
fubjedts by the name of lord. But in Hen. 6th*s time this was al- 
tered in many cafes ; for divers of the nobility arc fummoned by the 
names dominus de Say, dominus de Ferrars, ^c. 

Although I intend not to profecute the handlii^ of the whole 
matter touching parliaments, but principally the jurifdiftion of the 
lords houfe and conjiliumy &c. yet the former obfcrvations will be of 
life in the fequel of this difcourfc or hiftory. 



CHAP. 
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CHAP. III. 

CONCERNING THE SEVERAL STILES OF PARLIAMENT AND 

CONSILIUM REGIS. 

^Tp H E titlings of feveral courts and their ftiles are neceffary, tliat 
-*- perfons may know, where procefs direfts them to appear, and 
that it may be thereby known in what court bufineffes are tranfafted. 

And therefore the four great courts of Weftminfter have- their 
feveral ftiles, which are conftandy ufed in procefles and dtlings of 
records : as, coram nobis ubicunque fuerimus in Anglia, the ftile of the 
king's bench ; coram nobis and fomedmes coram nobis et conjilio in can- 
cellaridy the ftile of the chancery ; coram jujiiciariis noftris apud Wefi- 
monafterium^ the ftile of the common pleas ; coram baronibus and fome- 
times coram thefaurario et baronibus, the ftile of the exchequer. 

But the ftiles of the conjilium or dinar ium, and of the great court 
df parliament confifting of the king lords and commons and of the 
lords houfe, are fo varioully and promifcuoufly ufed, that it caufeth 
great difficulty in determining, whether the proceedings be in the one 
or the other, with great attention and obfervation of the whole 
record, in which fuch ftiles are ufed, unlefs in fome fpecial cafes. 

And this uncertainty is occafioned, partly by the inadvertence of 
the clerks that made the feveral entries of record ; fome being made 
up by the clerks of the council, fome by the clerk of the crown, 
and fome by the clerk of the parliament of the lords houfe ; and diefe 
latter, being often changed, and fometimes it may be too partial to 
xhe houfe of lords, where they were appointed by the king and m^de 

up 
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up their records, fometimes drew up the records of that houfe in the 
very ftile of the parliament in general. 

This difquilition therefore, viz. where or in what court the pro- 
ceedings under thefe feveral ftiles were, requires die confideradon of 
the whole record and the circuinftances and matter thereof, and not 
barely of the ftile ; and if any but perufe the placita parliamentaria of 
I.E. I. now printed by mr. Ryley, which I (hall often mention for 
brevity's fake by die name of Ryley, he ftiall find plentiful inftances 
of this kind. 

1. Out of parliament a procefs returnable, or a matter recorded to 
be, coram rege et confilio, or coram conjilioy or de advifamento confiUi 
nojiriy isfc. is intended oftentin^es of his privy council, as in the 
very writ of fummons of parliament, quia de advifamento conjilii nofiri 
parliamentum ordinavimus ; or fometimes of the confiUum ordinarium, as 
in the writ de idiotd examinando, and the frequent procefs that many 
times iflued ad comparend. coram nobis et confiJio, or coram cotffiUoy 
under the great or privy feal, though often complained of. Vide fuch 
a writ granted in parliament againft John Tayllard to appear coram 
nobis et confiliOy rot* pari. 8. //^ 5. ». 8. et fequentibus. But of this more 
hereafter. 

2. And fo when a thing is recorded to be done out of parliament 
time coram toto confilio, it is intended of a ftill council or confejfus of 
the confilium ordinarium ; though it fometimes takes in the whole 
upper houfe. 

3. In parliament time there ufually is added coram rege in conjilio 
in parliamento. And very often it fignifies no other but the conjilium 
ordinarium, as might appear by many inftances. And the fame is 
often intended by coram conjilio in parliamentOm But fometimes it is 
intended of the lords houfe and the conjilium ordinarium in conjunc- 
tion 
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tion in parliament, and fometimes the lords ' houfe fingly. In the 
cafe of the archbifhop of York and bilhop of Durham, Ryley, pag. 
140. propter quod per comites barones jujiiciarios et omnes alios de con^ 
Jilio ipfiui domini regis unanimiter concordatum efi^ quod prad^tus archi- 
epifcopus committatur prifon^e pro tranfgrejtone et offenfd pradi^is^ f^r. 
Ryiey 266. In the cafe of Segram et rex, Dominus petens habere advifa- 
mentum comitum baronum magnatum et aliorum de conjtliofuo. Rot. pari. 5. 
R. 2. n. 45. 46. In the cafe of Cambridge riot to appear coram rege et 
confiUo in parliamento. Rot. pari. 1. R^z. n. 29. rot. pari. 2. -R. 2. n. 19. 
26. In the cafe of the petition of error by the earl of Salifbury againfl: 
Mortimer the record is defired to be removed coram rege et confiUo : 
yet the proceeding and judgment by the lords de ajfenfu regis. Clauf. 
I. £. 3. parte i. m. 21. dorfo the petition of the earl of Lancafter to 
the king nobles and council, but (Hied to the king and his council. 
And fometimes it is applicable to both houfes ; but moft commonly to 
the lords houfe. Yea fometimes we (hall find, and that very often, 
that the ftile coram nobis et conjilio generally in parliament time is in- 
tended of the lords houfe, as appears by the precedents thereof in the 
writs of the king or petitions of error in the lords houfe. 

4. Coram nobis in parliamento is moft commonly applicable to the 
houfe of lords. Thus the writ of error runs at this day, and infinite 
records more. Yet it feems it is applicable fometimes to both houfes. 
Rot. pari. 8. U. 2. n. 15. in the petition of error* by the prior of Mon- 
tague againft Seymour, when the fcire facias was to appear coram nobis 
in parliamento, tod the judgment was videtur curia parliamenti that the 
judgment was erroneous, which may make it probable that the whole 
proceeding was by both houfes. When a thing is faid to be done in 
parliament it is conftrued, according to the fubjeft matter, fome- 
times of both houfes, fometimes only the houfe of lords. See^. 4. 
H. 4. cap. 33. et rot. pari. 4. H. 4. n. 78. lo, H. 6. n. 65. when only 
the houfe of lords is intended* 

5. Coram 
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5. Coram magno conjilio, or coram pkno confiUo or ioto confUiOy in 
parliament rolls is moft ufually intended of the full houfe of lords in- 
cluding alfo the confilium ordinarium fummoned thither as afljftants. 
The record proving it will be mentioned hereafter, when we fpcak of 
the indorfement of parliamentary petitions in the lords houfe. Vide 
Ryley lo^. petitionem fVillielmi de Faience. 

6. Although in truth the king and both houfes of parliament 
make the entire fupreme court of this kingdom ; yet very often, in 
parliamkcntary records and writs, curia nqftra in parliamento, and curia 
parliamenti, is applicable to the lords houfe conftituted as is above 
fliewn. Rot. pari. i.//. 5, n. 19, the fcire facias upon a petition of 
error in the lords houfe is ad audiendos error^s et ulterius ad faciendum et 
recipiendum quod curia noftra parliamenti conjideraverit^ the cafe of John 
Gunwardby and Windfon The like rot. pari. 3. H. 5, n. 19, in the 
fcire facias upon the petition of error by Richard Catennaine. Yet 
thefe peradventure were in the lords houfe. Accordingly rot. pari. 
17. R. %. n. 13. 14. 

7. When things are faid to be done de communi conjtlio in parlia- 
mento, it fecms to me always to be intended of the cxprefs confent of 
both houfes in conjundion with the king. 

8. When things are faid to be done in pleno parliamento, it is al- 
ways intended, where the king and both houfes are prefent, or at 
Icaft where both houfes are prefent. And very often in fuch cafes 
both houfes did aftually and expreffly give their afTent. Thus in 
the flatute of receijA of the reverfioner upon default of tenant for life, 
propter quod dominus^ex in pleno parliamentojlatuit etpracipitj isfc. Ryley 
232. in the cafe of Boteler. Ryley 93. in that ordinance (for it was 
not a flatute) for the heir to punifh wafle in the life of die anceflor, 
baiito tra£fatu in pleno parliamento dominus rex de communi confenfu 
fiatuity &fr. And among thole many inflances of things done in 
pleno parliamento fome there are of this nature ; though fome there are, 

D that, 
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that, although they import the prefence of the commons as well as the 
lords, yet do not therefore conclude, that the commons did actually 
concur therein or exprejSly aflent thereunto. Therefore it feems, that 
in many cafes things are faid to be done in pleno parliamentOy where 
though the commons were prefent and did not adhially diffent, yet 
they did not aftually concur as audioritative affenters, but at moft im- 
pliedly by their prefence and filence. But the very afts themfelves 
were authoritatively done, fometimcs by the exprefs judgment of the 
king and lords, fometimes by the lords alone according to the fub- 
jedt matter. Thus the proteftation of the lords not to judge any 
perfon but their peers, though made in pleno parllamentik, was only the 
aft of the lords in the prefence of the commons. Rot. pari. 4, £. 3. 
n. 6. the judgment given in the cafe of Pagnel, Ryley 232. Et fuper 
hoc rechatd peiitione coram ipfo domino rege et conjilio in pleno parliamento. 
Yet the judgment itfclf given by the king and his council and the 
lords* Thus in the cafe of Segrave, rot. pari. 50. £* 3. «. 27. die au- 
thoritative judgment is given againft him per ajjenfum comitum mag-^ 
ratum baronum et aliorum de conjilio domini regis in pleno parliamento. 
And yet the commons were not parties to the judgment ; nor indeed 
well could be, unlefs it had paffed by bill, for they were the accufers, 
and the judgment given upon dieir accufation. And it was always 
or moft commonly the courfe, that when the commons accufed or 
impeached, and the lords were ready for judgment, the commons had 
notice, and then came up with their fpeaker and demanded judgment, 
which the lords gave moft commonly by the mouth of their fpeaker ; 
which courie was obferved even to this time. So that it might be 
faid to be done in pleno parliamento, both houfes being prefent ; and yet 
the judgment itfelf given by the lords, though in the prefence of the 
commons, and thus far by their tacit conferit, as being the accufers 
and prefent at the judgment. See inflances of pleni parliamenti, and 
the various applications dicreof, rot. pari. 4. E. 3. n. 6. 5. E. 3. n. 10. 
6. E. 3. n. 1. 13. E. '3. n. 10. 18. E. 3. n. 15. 22. E. 3. n. 65^ 25, 
£. 3. n. 9. 10. 54. 28. E. 3. n, 50. £• 3. ». 27* 

9. Although 
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9. Although, when a thing is recorded to be done coram conjiiio 
in parliamentOy or in curid parliament! , it is often intended of the houfe 
of lords ; yet a thing recorded to be tranfaded or done per iotum 
con/ilium parliamenti is intended of both houfes. Thus Rylcy, p. 381. 
the ftatute of Carlille Vx ajfenfu domini regis et toto confiUo parliamenti 
pradicli provifum et concordat urn eji, quod pramijfa gravamina non per- 
mittantur. Yet p, 282. in the writ grounded upon that provifion it 
was aflented to per comites barones alio/que proceres et totam communita- 
tern rcgni, 

10. When a thing is faid to be done ex ajferifu parlia.-ne/itiy or 
authoritate parliamenti *, it is intended to incKide the aflcnt of both 
houfes. And yet we find fometimes the record fo entered, when in 
truth the houfe of commons never aflented ; but efpecially in the 
committing of petitions dehvered in parliament and not there deter- 
mined ; which were ufually the laft day of the parliament committed, 
fome to the conjilium regis, and fome to the chancellor. And this was 
fometimes done at the defire of the commons ; and then it was truly 
nutboritate parliamenti^ for the king and bodi houfes confented to fuch 
commitment of the petitions there to be finally determined. Rot. pari. 
42. £. 3. »- 20. 21, Rot. pari. 11. if. 4. ». 33. et 50. Rot. pari. 
15. H. 6. n. 33. 6, H. 6. n. 69. 4. H.6. 2. 21. and divers others. 

But many times thefe petitions were received and transferred to the 
council, and very often to the chancellor, without the defire of the 
commons ; and yet the entry made of the delivery over thereof 
to their determination ex authoritate parliamenti. And by colour thereof, 
many decrees and determinations of private petitions delivered in 
parliament, thus referred to the council or often to die chancellor, 
became as conclufive as if they had been adts of parUament. And 
therefore rot. pari. 8. H. 5. inter petit iones communitatis, «. 23. Item 

• Rot. parL\j^. E, ^. n» 11. 12. Rot, farL 21. E. 3. n, 16. 17. Rot. pari, 
15. E. 3, ». 27. 

D 2 priount 
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priount Jes ditz communes en ceft prejent parlementy que ft afcun heme fue 
bill ou petition et Jbit endoceur per tiel paroUs per autbdfity de parlement^ 
Jbit cefi hill ou petition commife a k counceU de roy ou alehamnceUof J^ Angles 
terre pur executer et determiner contenus en ycelies per fou Id petitum ou 
nil ne foit per commons de parlement requife d^etre affirme ne affentUy qui 
nullui a nul tiel petition ou bill fans requeft et njfent de commons du parle-^ 
ment endoce, foit mife a refponder encountre les leyes de realme d'Jngleterre* 
— Resp. Soit avifee per le roy. . 

The thing was frequently done and done wrongfully, yet it was 
not remedied. 

Rot. pari. 3. H. 5. n. 19. Richard Catermaine petitioned for 
the reverfal of a judgment in the king*s bench per agard meme 
cejiui parlementy qud petitione in parliamento ipfo publici leSd de 
ajfenfu ejufdem parliamenti conjideratum eft, quod RichaVdus habeat fcire 
facias returnabile proximo parliamento ad audiendos errores, et ad facien- 
dum et recipiendum quod per legem terra in curid parliamenti contigerit 
adjudicare. Here parliamentum et ajfenfus parliamenti, and curia par* 
liamenti. Yet it was all in the lords houfe, as appears by the petition 
to the king and lords, et que pie fe k roy et feigneurs commander le rtcorde 
d'eftre amefie. 

II. And a& thus the tidings and ftiics of proceeding, that are in 
propriety applicable to the whole parliament, yet by the inadvertence 
of clerks are applied to proceedings in the lords houfe ; fo in truth 
many ftiles and titlings, that in propriety are not fo applicable to the 
whole parliament, yet were the bufineffes tranfafted and affented to 
by the whole parliament. And for this we need no other inftances 
than thofe given 8. Rep. 18. 19, &c. fome ftatutes running in form of 
charters; fome only in the king's name ; fome inprafentid epifcoporum 
et aliorum de conjilio regis , as the ftatute of bigamus ; fome de conftlio 
praktorum comitum et baronum et aliorum Jidelium de regnb tiqftro de con- 

flUo 



Jllh nofiro exifientium^ as the ftatute de religiofis ; foine de C6mmmi 
ajfenfu et confilio pralatorum comitum baronum et aliorum de confilio in 
pr/rfenti parliamento convocato exjjientiumy dedimuSf ^c. as the charter of 
the Duke of Cornwall refolved to be by the confent of the king and 
bothhoufes. Domirtus rex Jiatuit, 7. H. j. 14. 39. E. 3. 12. 

Thus ftiles, that in propriety take not in the whole parliament, but 
are in propriety applicable to the king alone, or to the king and his 
conJUium ordinarium, or to the king and houfe of lords, yet in truth 
are applied to ads or grants in parliament made by the king and both 
houfes, and are true afts of parliament. Fid. 11. i/, 7. 27, Upon 
all which it appears, how difficult it is barely by ftiles and titlings of 
records of parliament to conclude, whether the things were tranfafted 
in one or both houfes, or before the conjilium ordinarium only. 

And therefore it is neceffary in fuch cafes to obferve the whole 
record, the nature of the bufinefs fo tranfafted, and the whole cir- 
cumftances of the cafe, and the conftant interpretation, acceptance 
and ufage of fucceeding times, to give a true conclufion, whether 
the thing were tranfafted or aflented to by both houfes, or only by 
the lords houfe, or the conjilium ordinarium. 

And upon this account it may be fit to take notice of thofe afts or 
ftatutes that paffed ad petitionem cleri ; whereupon fome miftakes 
have happened ; as if binding laws could be made by the confent of 
the king and clergy without the confent of the lords and conmions ; 
becaufe many times anfwers are immediately given by the king to thefe 
petitions without exprefs mention of the confent of both hoirfes. In- 
deed the commons were jealous, that fome fuch thing might be at- 
tempted by the clergy. And therefore rot. pari 18. E. 3. n. 8. Item 
pryen la commune^ que nul petition faite par la clergie, que fait en 
decrefe ou damage desgrantz ou de la commune y foit grantez, tan quUl foit 
try par le roy et tout fon councell, que fans damage des grantz et de la com- 
mune 
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mune bonement fe puijfe tener. Respons. II pkft a rcy et afon coun- 
cell qu*enji foit. 

And the truth is, thcfe petitions never paflcd into a law by any 
anfwer given to them by the king, till they were alfo affented unto by 
the lords and commons. 

KoT. pari 14, £.3. «. II. Auxi par command noftre /eigne ur le roy 
fuerent Us petitions de clergy oyes et refpondues ; et fur ceo e^ftatut fait par 
ajfent de touts. 

And accordingly it pafled into a law in die form of a charter, as 
appears in the printed ftatute of 14, E. 3. but recited to be with deli- 
beration had by the king with the peers of the realm and other of his 
council and of the realm fummoned to the parliament. 

And again when in the parliament of 18. E. 3. tliere were other 
petitions of the clergy and digefted into a law in the form of a char- 
ter ; yet it was not till they were affented and accorded unto in par- 
liament, as appears by the printed book of ftatutes 18. E. 3. and by 
the parliament-roll 18. E. 3. n. 24. 

Again in the parliament of 25. E. 3. the clergy exhibited anew 
roll of petitions to the king, which were anfwered and digefted into 
a law in the form of a charter. It is plain both houfes were acquainted 
therewith, as appears rot. pari. 25. £. 3 «. 59. and affented to it, as 
it appears by the charter itfelf printed amongft the ftatutes, that it 

was granted by the king by affent of the parliament. 

f 

i But becaufe my purpofe is not to make any large difcourfe touch- 

ing the parliamentary proceedings in general, but chiefly to ftate the 

! bufinefs of the conJtUum regis ordinarium and the proceedings in the 

lords houfe, I (hall now accordingly proceed in that method. 

I CHAP. 
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CHAP. IV- 

CONCERNING THE CONSILIUM REGIS ORDINARIUMy and 

THEIR JURISDICTION. 

IH A V E in the former chapter (hewed of what perfons this con- 
Jilium ordinarium did confift ; and likewife that they were a diftindt 
body from the grand council and lords in parliament, which might be 
further evinced by many more records proving it. 

There have been anciently two opinions concerning this confillum 
regis. 

Some have thought, that it is the mofl ancient court of ordinary 
jurifdiftion, next to the parliament ; and that there was lodged in it 
the plenitude of all civil jurifdiftion ; and was as it were the common 
mother of thofe great courts, the chancery, king's bench, common 
pleas, and exchequer ; and that the jfidges, and others, that had jurif- 
didion in thofe courts above named, were anciently but as fo many 
diflxibutions of die members of this council for the better difpatch of 
bufinefs and eafe of diemfelves and the people, as it were fo many 
fub-committees or fub-delegates taken by the king out of this 
council for that pvirpofe ; but that ftill this confilium in its collective 
body retained their primitive and original jurifdi(ftion. 

And this they endeavour to prove, — i. By the ancient jurifdiftion 
they exercifed in decifions of matters civil and criminal, whereof 
hereafter. 2. By the co-adminiftration of this confilium regis in thefe 
other courts, as in chancery. Fide rot. pari. 4. £. 3. w. 2. dor/. Soit 
la petition mand en chauncery, et que le chaunceller illonques appell les 
[ages du councell le roy ent foit droit ; wherefore the petition being read 

devant 
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devant le chaunceller, treafurer, juftices de Pun banck et Fautre, barons 
d^ exchequer^ et autres fages de councelly foit avife^ ^c. Many more of 
this kind I fhall have occafion hereafter to mention, qua vide infra. 

Others again have thought, that the inftitution of thcfe courts, of 
chancery, king's bench, common pleas, and exchequer, and the 
judges appointed to fit therein, were in truth the primitive jurifdic- 
tions next under the parliament : but that for the better accommoda- 
tion and advice, the judges of thefe courts, die chancellor, treafurer, 
juftices of each bench, and barons of the exchequer, and fome other 
principal attendants of places that concerned the adminiftration of 
juftice and king's revenue, were called hither to be parts and meml>ers 
of this council : and therefore, that the council itfelf, as fuch, had 
nothing of coercive jurifdi6lion, but only of advice and deliberation ; 
and that the ordinary jurifdiftion belonged to thefe courts themfelves, 
and the extraordinary or fupreme jurifdiftion, as well in the firft in- 
ftance as in appeals, belonged to the king and his two houfes aflem- 
bled in parliament. And this they prove by the frequent complaints 
againft the jurifdiftion exercifed by the council as an ufurpation and 
againft the laws of the kingdom. And fome afts of parUament have 
paffed to the fame effeft. 

But omitting the enquiry touching the originj^l diftribuuon of 
jurifdiftions, which is too antient and obfcure to be diftinftly de- 
fcribed, I will content myfelf with what appears of record touching 
thefe matters, and that in the method hereafter ftated. 



I. I SHALL confider what were the office and bufinefs of this conji- 
Hum or dinar iuniy which may be reduced to thefe two heads, i. its 
deliberative office, or power of advice : 2. its decifive power, or 
power of jurifdidion. 



XL 
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n. I ftiall confider this conjllium regis in its relative nature, namely, 
with relation, i. to the court of chancery ; 2. to the court of kingV 
bench ; 3. to the court of exchequer ; 4, to the court of requeft or 
privy feal ; 5. to the court of common bench ; 6. to the court of 
parliament ; and what part it did bear in or in relation to them. 



TotrcHiNG the former of thefe, namely, the bufinefs of the conji- 
Hum regis, which it exercifed limply as fuch. And firft concerning 
its office or employment of advice 01: deliberation. And this was 
chiefly of two kinds, i. Confultations about affairs of ftate and 
public bufinefs ; as peace, war, money, truces, leagues, and matters 
of that kind, when by the king they were called to it : but of this I 
(hall fay no more. And 2. Upon petitions either to the king and 
fpecially recommended to them, or petitions to the king and his 
council, or to the council ; for antiently there were the ftiles of peti- 
tions that were confidered by the council. 

And thefe petitions as to the time or feafon of their prefenting 
were either out of parUament or in the time of the fitting of parlia- 
ment. The former were fimply ftiled petitiones de confilio ; the latter 
were ftiled oftentimes petitiones in parliamento : fome whereof, with the 
anfwer of the council inclofed, were by private perfons ; fome by the 
commons in parliament ; fome entered upon die parliament roll ; 
fome entered in bundles of petitions, whereof fome are extant in the 
Tower, but very many be loft. 

These petitions were of various kinds and touching divers mat- 
ters ; and it is difficult to range them under feveral heads. And 
touching thefe the council gave their feveral anfwers indorfed or fub- 
fcribed to the petition ; but very rarely any thing in point of decifion 
or judicature, but only with a recommendadon to thofe proper courts, 
perfons, or places, where they were naturally and legally determina- 
ble. So that it was rather a council of advice preparation and 
direftion, as to thofe matters ordinarily, dian a court of jurifdic- 
tion or decifion. 

E Ordinarily 
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Ordinarily the petitions, tliat came to them, whether in or out 
of pftrK:inient> but efpecially in parliament, >^rc of fomc of diefe 

nat'.u'es.' 

1. Some were fuch as could notf hare rdtcf without a new kw 
made by aft of parliament, either in that particular cafe, or which 
might by a general purview extend unto it» And then the anfwer 
given was this, or to the like efFeft ; H nepoet efire fait fans novel Uy 
oydofUic en ceji cafe. 

2. Some were of fuch nature, as the petitioner might have relief 
by the ordinary courfe of law in the king's ordinary courts. And 
their anfwer was to this efFeft, .y»^i a la common ley. And in fome cafes- 
the petition was fent by indorfement of the petition, and fometimes 
by writ under the great feal with the petition indorfed, and fometimes 
by writ reciting the purport of the petition, unta the proper court 
where the caufe was determinable ; as to the chancery, king*s bench, 
exchequer, &c. and frequent inftances of that kind were anciently.- 
^. 2. £. 3. 7. cafe of Johannes Britannia.- 

And indeed till tlie ftatute of 5, K. z. cap. 9. the ufual way and 
remedy for perfons impleaded there for the king's debts were, firft by 
petition to the council, or ac Icaft to the council in chanceiy ; and 
thereupon writs to iffue under the great feal to mzke allowances in 
difcharge as the cafe fliould require. 

3. Some petitions of greater moment, or touching greater per- 
fons, or of great difficulty, exhibited to the conjllium ordinarium, were 
fent over to the lords houfe in parliament. And then the indorfe- 
ment was coram magno conjilio, as we (hall fee by feveral inftances 
hereafter. 

4. Some petitions were fuch as piore immediately concerned the 
king, which were commonly of two kinds, viz. i. petitions of grace, 
as for pardon or difcharge : 2. or fuch as concerned inrniediatdy his 

intereft 
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intereft (aad in thofc ci^s the anfwcr was coiram rege)^ which fomc- 
ciiKies were ^feeitupon anfwered iBiaiediatcly by granting or denying 
4iKQa. And fojcftetkxies they were by the king's elpccial diredion fent 
unto the proper courts, and moft ordinarily unto the chancery, with 
•this iadorfement, foit droit faity as upon petitions of right ; and fome- 
times were by the king Entirely referred to be anfwcred by fome of his 
council or a committee of them, and fometimes in parliament time 
to a feleft number of lords and judges and great officers of the coun- 
cil finally to anfwer them. Thus it was 4orf. rot.^arL 14. JE. 3. 
». 28. £9. where befides the general auditor cs petit lonum ceux font cijfigm 
Jie feer fur petitiens coram rege^ viz, one bifliop, one earl, one baron, 
five judges, ajbcies le chauncelkr et treafurer quant befoigne ferra. And 
rot. pari. 36- £. 3. «• 31. where it is fpecially ordered, that the lorck 
and others iffigned to be audltores petltionum may together with the 
chancellor, treafujrer^ and others of the council, anfwer and indorfc 
;all petitions in parliament without m^ing an indorfement coram rege 
only. 

This difeftive power of the cofffilium regh is well defcribed rot. 
j>arL 2. R.2. parte 2. n. 49. 

For in rot., pari. i. R.z. n^ 87. the commons petition, que queries 
inter parties ne foient attempted ne termines par feigneurs ne qfficers de 
^ouncellj mes que la commune ley <ourge fans efire tarry par eux eins lieuXj 
ou ilsfoloient d^ ancient temps efire termines ^ fi ni foit tielquerele et encoun* 
ter^ grand per/on, ^ue heme ne fup^pofe aillours d^avoir droit. -^IHes?. Le 
rcy le voet. 

The claufe of tliis ftatiite confirmed hy the king'is anfwer rot. 
pari. I. H. 4^ «• 162. But this was no adt of parliament, for the 
petition was for one tlung and the anfweir for another. The petition 
and anfwer run thus. Item^ fuppliont les communes, que come en temps 
de Richard nadgairs roy ad efle ufe, que plufours perfoneles actions par 
i>utre par tie et partie, que puiffent ^re determinables par la commune ley 
d^EngleterrCy par maintenance de ceux que ount ^e de counfeill del dit 
Richard nadgairs roy, pur brocage a eux fait, tls firent venir devant eux 

E 2 plufours 
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plufours des lieges notre feigneur le roy par lettres delprivi fealy alfuyte 
de partie illeoqueSy pur ejire trie devant lour enemye, de. perfoneU aSlioH 
determinable par la commune ley d'Engleterre, dont^ afiuns anions font un- 
quore pendants en difiuffiony par mayntenance de ceux que font adjuggez a 
Brijlyyt pur malveys confeillours, en grande defiru£lion des dits lieges noflre 
feigneur le roy, et en derogation de la corone, et ancintijfement de la com-- 
mune ley : Plefe a nofire tres redoubte feigneur le roy, par advys de fon 
tres fage counfeilly ordeigner en ceft prefent parlementy que touz manners 
aSlions perjbneles par entre partie et partie, dent le roy n^ejl partie, de cyen 
avant poient etre triez par la commune ley, et nemye devant le counfeill nofire 
feigneur le roy, par nulle lettre deprive feal, ne par nulle autre faux fug^ 
gefiion quiconque al feute del partie : et que touz les aSfions perjbneles, iJUnt 
pur devant ces heures dependantz devant le counfeill de Richard nadgairs 
roy, par entre partie et partie, que unquore font en difcujfe, Joient adnullez^ 
et adjournez a la commune ley, pur dieu, et en cevre de cbaritee. 

Resp, Soit Vefiatut ent fait tenez et gardez, la ou Fune partie efijl 
graunt et riche, et V autre partie fi povre qu'il ne purr a autrement avoir 
recoverer^ 

The truth is, that of i. U. 2. was never drawn into an aft of par- 
liament ; and this of i. i/. 4. could not be drawn into an aft, for 
the anfwer was of a thing not defired by die petition. 

But the commons finding the inconvenience of the laft exception, 
for under colour thereof many fuits were brought before the council, 
endeavoured to ratify it by a more general petition, viz. 

Rot. parL 2. J?. 2. parte 4. ». 49. Item fupplient les communes, que 
nul brief ijfe hors de la chancellarie, ne lettre de prive feal foit, direSt a 
nully, pur luy faire venir devant le councell du roy, ou d^ autre a refpondre 
de fon frank tenement ou chofes appurtenants a ycelle, come or dene efioit avant 
ces heures ; mais foit la commune ley de la terre maintenu d^ avoir fon 
droit cours. 

Thb 
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The anfvver well defcribes the diredlive power of the council above- 
mentioned, but fubjoins fomething of jurifdiftion, which will be fur- 
ther confidered hereafter, viz. 

Resp. II ne femble n^e reafonable que U roy nojire feigneur feujfe ref- 
treint qu^il ne pourroit pur refonable caufe envoier pur fes lieges y mats ceuxy 
qui ferront envoies devant le councelly a lour venue ne ferront mye compelles 
a y refpondre finalement de lour frank tenement ^ eins ferront d'illoeques 
convoiez as places ou la roy le demande et le cas requiejl^ et mis en le droit 
cours. Purveuz toutes voies, que a fuite de par tie, ou le roy et fon confeil 
ferront creablement enformez, que pur maintenances opprejjions et autres 
outrages ffaucuns en pays, le commune ley ne purr a avoir duement fon cours ^ 
que en tien cas le confeil purra envoier pour la perfone de qui la plaint e eft 
faitCy pour lui meitre a refpons de fa mefprijiony et en oultre par lour bone 
difcretion de lui compeller a faire feurtee par ferement, et en autre manere^ 
Jicome femblera mieltz a faire y de fon bone port, et qu*il ne ferra par lui 
nepar autre maintenance y n^ autre rienSy que purra deflourber le cours de 
commune ley, en opprejfion du peuple. This anfwer mentions their direftive 
power and their coercive power. The former was of great ufe in 
. parliament time to difburthen the king and his houfes with unne- 
ceffary or unfit petitions, and was oftentimes of great ufe to the 
fuitors in putting them in a right courfe of proceeding. But the 
fending out procefs upon fuch petitions, though no more was done 
upon them than barely direction, efpecially out of parliament time, 
was a great grievance, and often complained of and difcountenanced 
by afts of parliament, de quo Chap. XXX., 
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so JURISDICTION OF LOKDS HOUSt OR PARLIAMENT. 



C H A P, V, 

CONCEnNING THE JURISDICTION AND CO'ERCIVE POWER OF THE 

CONSILIUM REGIS. 

JURISDICTION may be taken two ways. I- Lefs properly for 
^ adts of voluntary jurifdiQion, wliich alfo takes in making conftitai- 
lions and orders and ordinances. IL Properly for tliat judicial and 
coercive power in foro contenthfo. — I fhall fay fomething touching tlie 
power of the council in both thcfc cafes. 



I. Touching ordinances and orders of the council, they wwe 
anciently of two kinds. — i. Such matters as the petitions of the com- 
mons and by confent of the lords in parliament were defired to be 
fettled and ordered far notrt feigneur le roy et fon hn cvuncell. And 
Jthere were very aiany of this kind, efpecially in the times of £. 3. 
^herc the commons ibewed their grievance, but, not being fully ad- 
vifed concerning the remedy, defired the king by the advice of his 
council to provide the remedy therein. And in thcfe cafes the con- 
ftitutions and orders of the council were of great authority^ andinext 
to the obligation of an aft of parliament. But die inconvenience 
hereof was in proccfs of time found ; for by colour thereof they often 
proceeded too far. And therefore in after times eidier the remedy 
was provided in the petition ; or if things were thus generally recom- 
mended to the order of the council, or of the king and his council, 
they were for the moft part fuch as concerned the king's immediate 
intercft, or fuch wherein the king and his council could make refor- 
mation without authority of parliament. — 2-. Such ordinances and 
conftitutions were made by the king and his council, or by the council 
with the king's confent. And of fuch we have fevcral inflances in 
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ancient records ; though many times they adventured too fer upon 
their own power. 

Ikstances of ordinances made by the council are many, I fljall 
mcntioa but a few. 

Claus. 23. E. z*par. i. w. 8. dorfo^ an ordinance of die council 
touching labourers. 

Claus. 24^ £. ^•par. i. w. 15. dorfoy an ordinance of die council 
touching die payment of the king's cuftoms. 

Glaus. 25. £. 3. par. i. w. 10. an ordinance of the council for 
the due regulation of the city of London, and againft fore* 
ftallers, &c.. 

Claus. 30. £.3. «?. 22. an ordinance of the council and procla- 
madon thereupon touching prices of wines fub pcsnd forisfaStur^y but 
fuperfeded clauf. 31. £. 3. w. 21. Fid. clauf. 29. E. 3, m. 38. touch- 
ing the fame matter.. 

# 
Claus. 38. E. 3. m. 12. an ordinance of the council touching die 

fi{hmongers, drapers, and vintners. 

But, as I before faid, many times they exceeded their power both 
in the matter and the manner of their ordinances, which occafioned 
complaints in parliament. 

Rot. pari. 1 3. R. 2. n.-y>. Ittmprient Us comonsy que U chauncelkfy 
ne le counfell U roy, apres le parlement Jitry facent nul ordinance encounter 
le cotnon ley ne les auncient cujomes de la terre ne les fiatutes devant ces 
beures ou ^ ordeiner en tneme cejlui parlement, eins curge kcomon ley a tout 
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le peuple univerfally £sf que nul judgement rendus foit admett fans due pro^ 
cejfe de ley. 

Resp. — Soit ufe come ad eftre ufe devant ces heures, ijfint que le regaly de 
royfoit fauves ; etji afcun foit fent greve^ monflre en fpeclal, et droit luifera 
fait. 



11. As to the jurifdiaion of the council in foro contentiofo^ it was 
exercifed one of thefe three ways, (i.) Either in parliament time, 
when they fat either with the lords or as afliftants to them. (2.) Or 
when a fpecial power was committed to them, fometimes in particu- 
lar petitions or caufes, fometimes upon many petitions together, 
autboritate parliamenti. (3.) Upon the fingle account of their own 
authority merely as they were conftUum regis. 

(i.) Touching the firift of thefe, it is true, that in ancient times, 
efpecially in the times of £. i. they did in parliament time fometimes 
. alone, fometimes in conjunftion with the lords houfe in cafes of great 
moment, exercife an ample jurifdidtion. The book in the Tower, 
ftyled Placita Parliamenti, now entirely printed by mr, Ryley, gives 
us many inftances of it, too many indeed to be here repeated ; and 
therefore tliither I (hall refer the reader. — But, i. If they were cafes 
of fmaller moment, diey were by the indorfement of the petition 
referred to the ordinary courts with fome fuch indorfement as this, 
fequatur ad communem legem, as is above (hewn. — 2. If they were cafes 
wherein remedy was to be had only by a new a£t of parliament and 
not otherwife, they were difmiflfed, as well where the council alone, 
as the lords houfe together with the council or with their afliflance, 
were confulted, with this anfwer, ley rCefi uncore ordeyn en ceo cafe, or 
non eji lex ordinata, il ne poet ejire fans nouvel ley or done in ceo cafe a quel 
cbofe faire le commonalty de la terre ne veult ny uncore a [fent u. See for 
thefe and the like anfwers, Ryley, 652. die cafe of John de Kir- 
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brooke, who prayed remedy for wafte done by tenants in tail after 
poffibility of iflue extinft. Ibidem 409. the cafe of Martin Chamberlain, 
praying reflitution of a manor given by his anceftor to the templars, 
to be delivered to him as his eftate upon the diffolution of their 
order. Ibidem dig. inter petitioneSj 18. £. 2. upon a general petition 
of owners of land in forefts to improve their lands widiout being put 
to fue a licence. And therefore, although it is generally faid, ,that 
the conjilium regis, or even the lords houfe in parliament, ought 
not to proceed in cafes where the party hath remedy at law, it fol- 
lows not, that they have power to relieve in all cafes not remediable by 
law, for that were to give up the whole legiflative power to the houfe 
of lords or confilium regis ; but it is only then to be intended, that, 
where the cafe is remediable by laws already in force, but fome 
obftacle falls in that impedes the proceeding at law, as an aid-pryer 
of the king or fome great confederacy and combination by perfons 
in power, they may in fome cafes remove that obftacle or impedi- 
ment, if it cannot otherwife be removed. But of this more here- 
after, 

(2.) As to the fecond of thefe, namely of fpecial power com- 
mitted to them to determine matters by confent of parliament, thefe 
were of two kinds, i. When fpecial afts of parliament were made 
giving the council power to hear and determine fuch or fuch caufes 
or matters. And there were feveral fuch afts of parliament even 
before the ftatute of 3. i/* y* which erefted the court of ftar-chamber 
in that form as it is thereby fettled. As for inftance, a pr^munire 
for fuing in the court of Rome, &c. by the ftatute of 27. E. 3. cap. i. 
de provifors; by the ftatute of 12. if. 2. cap. 2. (or fcandalum magna- 
fum; by the ftatute of 13. i7. 4. cap. 7. for great riots; 31. H. 6. 
€ap. 2. for riots and oppreffion ; i. -R. 2. cap. 4* maintenance. 2. Again^ 
there were many petitions referred to the council from the parlia- 
ment, fometimes by the anfwer of particular petitions ; and fome- 
times whole bundles of petitions in parliament, which by reafon of 
the diffolution of the parliament could not be there determined, were 
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referred in the clofe of the parliament, fometimes to the council itt 
general, and fometimes to the chancellor ;, and this I take to be the 
true original of the chancery's jurifdi(9ion in matters of equity, and 
'v^hat gave the rife of thofe multiaides of equitable caufes to be there 
arbitrarily detennined. 

And there are infinite inftances of this nature, as well of the peti- 
tions of the commons, as of private petitions referred authoritate 
parliamenti, fometimes to the chancellor, fometimes to the council 
with the advice of the judges ; only with this difference, that the 
general references of the petitions of the commons, that were unde- 
termined at the clofe of the parliament, were fo* referred at the re- 
queft and by the confent of the commons, or otherwife they were 
refumed in the next parliament. Vtd^ rot. park 4. H. 6, ». 2 1 . 6. i/. 6. 
«• 45. 8. i/, 6. n. 69*. And then the anfwers to thefe petitions 
were equivalent to a determination of bodi houfea of parliament. 

But many times particular petitions, though promoted by the 
commons, or by the particular petitioners themfelves, were referred 
to the council, either by the king alone or by the king and lords, 
either to the chancellor or council without the requeft of the com-, 
mons ; and yet fairly indorfed, foit ce petition mande al councell a deter-- 
7niner authoritate parliamenti, as if it had the confent of 
both houfes. Touching whicli there was great complaint made by 
the commons rot. pari. 3. H. 5. mentioned yif/>rj Cha?. III. And al- 
though this indorfement thus made without the confent of the com- 
mons gave a countenance to their decifion ; yet it was of no greater 
force, than a decifion made by the council alone or by the upper houfe 
and council. Vid. rot: parL 50. E. 3. ». 81. 140.. 164.. 141. 156. 160. 
1 72. 182. Rot. pari. 9. //. 4. n. 31. 3a. 37^ i. H. 4. n. 50. 3. H. 5. 
p. I. ». 43. 44. 4. H. 5. ». 15. 15. ii 6^ n. 33. 34 f. And thus 

• Rot. pari. 22. E. 3. «. 4. 

f Rot. pari. 6. H, 6. «. 17. 8. H. 6. n. 21. ^ 69. 

far 
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far touching the jurifdi6lion of the council by a kind of delegation 
by a6t or confent of parliament, 

(3.) I COME now to confider tlie poxwr of jurifdi(5tion of the 
confilium regis limply confidered as fuch. 

The time of exercife of their jurifdiftion (which may make fome 
difference) was either in time of parliament and upon complaints 
or petitions in parliament, which I ftiall confider fpecially hereafter, 
or elfe out of parliament and without relation thereunto, of which I 
fliall fay fomewhat here. 

There be fome, that affert a primitive and original jurifdiftion in 
the confilium regis in all matters or controverfies as well civil as 
criminal. And they infer it, 

!• FfioM the oath they anciently took, quod vide 35. E. !• Ryley 
317. wherein there are thefe articles, i. of advice or council ; 2. of ju- 
rifdiftion, viz. que vous ne ferres per amour ne pur haour^ per hone gree 
ne per maveis gree ; que vous ne faces faire a chefcun de quel ejiate ou con^ 
dicion droyture et reafon folohe vofire poiar et a vojlre efcient ; et que nulli 
riens prendrez pur tort faire ne droyture delayer ; et que en judgement ou 
droiture faire la ou vous feres ajfignes nous nefpermres nulli pur hautefs 
cupcverte ne pur richejfe qu£ droit nejbitfait. 

2. Again, they infer it from the frequent exercife of jurifdidion 
almoft in all kind of caufes, whereof the Ptdcita Parliamenti E. i. 
are full. And there are many inflances extant thereof almoft in all 
ages till the very ereftion of the court of ftar-chamber in 3. i/. 7. 
which was but a kind of new modelling of this confilium regis, and 

. retained the name of confilium regis in all the procefs they made, 

3. Because notwithftanding the abridgment of their power in 
.. fome cafes by the ftatutes of 25. &f 42. £• 3. whereof hereafter ; yet 
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they had ftill the countenance of ads and proceedings of parlia- 
ment in other cafes (only caufelefs fuits and fuggeftions were puniflied 
with a greater feverity) as appears by the ftatutes of 37. E. 3, cap^ 
18. 38. £. 3. cap. 9. 17. R. 2. cap. 6. the petitions and anfwers 
rot. pari. 1. R. 2. 2. R. 2. parL 2. n. i. 50. £. 3. ». 80. in 

matter of reprifal ; ibid. n. 140* 164. in cafe of riots ; ibid. n. 241 - in 
cafes of combinations to hinder trade; ibid. n. 160. merchants dif- 
avowing their fadors ; ibid. n. i7i, ufurpations by the cinque ports; 
ibid. 182. mifdemeanors of bailies, and infinite more matters of the 
like nature, not only proceeded in by the council, but as it were 
tacitly admitted even in parliament to belong to their cognizance.. 
Fid. Crompt. Jurifdid. Courts y pag. 61. 62, 63. 

On the other fide it is contended, that the confilium regis had only 
a power of advice and direftion, not a power of decifion or determina- 
tion of caufes either civil or criminal, but that what they did in this 
kind was illegal and incroachinent upon the common law ; that the 
ftatutes of 25. E. 3. cap. . and 42. E. 3. were but affirmances of 
the common law, and the fiatute of Magna Charta. And therefore in 
all ages there have been continual complaints of the commons, not 
only againft the arbitrary proceedings of the chancery, but even of 
the conjilium regis, yea of the houfe of lords, for their procefs by 
fubpcsnay by privy feal, by general procefs certis de caujisy and the like. 
Fid. rot. pari. 21. £. 3. ». 28, 25. E. 3. n. 16. 42. E. 3. n. 12. 
45. E. 3. n. 41. I. R. 2. n. 23, 2. R. 2. part. 2. n. 49. 13. R. 2. 
n. 33. 17. R. 2. n. 10. I. H. 4. n. 160. 2. H. 4. n. 69, 4. H. 4. 
w. 78. 79. 3. H. ^.part. 1. n. 46. 9. H. impart. 2. n. 25. i. H.6. 
n. 41. 2. H. 6. n. 15. 10. H. 6. n. 35. 15. H. 5. n. 25. and the 
ftatutes drawn up upon fome of thefe petitions, viz. 5. E. 3. cap. 9. 
25. E. 3. cap. 4. 28. E. 3. cap. 3. 42. E. 3. cap. 3. But not to 
ravel into this bufinefs too far, I (hall only give an account of what 
occurs touching tliis bufinefs in order of time. 

I. It 
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1. It is certain, that in ancient times the confilium regis, as well 
out of parliament as in it, exercifed a very great jurifdiftion both in 
caufes criminal and civil, as appears abundantly in the Placita 
Pari lament i of £. i. 

2. But this power and the exercife thereof were much abated, 
efpecially in the time of £. 3. by aft of parliament : as— 5. E. 3, 
cap. 9. that no man be attached by any accufation nor forejudged 
of his life or limb, nor his lands tenements goods or chattels feized 
into the king's hands, againft the form of the great charter and the 
law of the land.— 25. E. 3. cap. 4. that none fhall be taken by peti- 
tion or fuggeftion to the king or his council, unlefs it be by indift- 
ment or prefentment or by writ original at the common law, nor (hall 
be put out of his franchife or freehold unlefs he be duly put to anfwer 
and forejudged of the fame by due courfe of law. — 28. £. 3. cap. 3.— • 
By the ftatute of 42. E. 3. cap. 3. which takes notice of perfons accufed 
and taken and caufed to come before the king's council by writ and 
otherwife againft the law, it is aflented, that no man be put to anfwer 
without prefentment before juftices or matter of record, or by due pro- 
cefs and writ original according to the old law of the land. The 
parliament roll is fomewhat fuller to this purpofe, viz. rot. pari. 42. 
E. ^. n. 12. — ^The ftatute of 4. H. 4. cap. 23. Whereas .in pleas real 
and perfonal, after judgment given in the king's courts, the parties 
be made to come under grievous pain, fometime before the king 
himfelf, fometime before the king's council, and fometimes to the 
parliament to anfwer thereof anew, to the great impoverifhment of 
the parties and in fubverfion of the common law of the land ; it is or- 
dained, that after judgment given in the king's couits the parties and 
their heirs ffiall be thereof in peace until the judgment be undone by 
attaint or by error, if there be error, as hadi been ufed by the laws 
in the time of the king's progenitors. 

Yet it feems for all this, the fuggeftions to the king or his council 
were continued, though not in the fame meafure as formerly; for 
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fcveral ftatutes were made to force them to give fiireties to prove their 
fuggeftions, and to punifhthemif they failed in proof; as 37. £. 3. 
caf. 18. 38. £. 3. cap. 9. 17. J?, z.cap. 6. i^! H. 6, cap. 4, which 
argue the ufe of thefe proceedings before the council were continued, 
though probably not fp much as formerly. ' 

3. But befides thefe a6ts of parliament abridging the pbwer of 
the council, there were other circumftances and occurrences, that 
did gradually bring it into great difufe, though there remain fome 
ftraggling footfteps of their proceeding down till near 3. H. 7. viz, 
—I. The fubftitution of the auditor es petitionum in parliament, 
which did moft of their bufinefs touching petitions in parliament,— 
2. And alfo in parliament the lords of the upper houfe of parliament 
took much, of their parliamentary bufinefs touching petitions in par- 
liament out of their hands, and aflumed it to themfelves, and only 
made ufe of the confiUum regis as affiftants, — 3. The many bufinefTes 
of ftate and public affairs fo took up the time of the council, that they 
could not attend the difpatch of private petitions. — 4, The attendance 
grew grievous, and the charge exceflive, to the very fuitors them- 
felvjes, as well as the defendants ; for fometimes they could 'not have 
a difpatch after a long attendance, but it may be when all was done 
they were fent to the ordinary courts, who made it their conftant 
bufinefs to attend the caufes that came before them ; and therefore 
people chofe to begin their fuits rather in the ordinary coiuts, where 
they might have convenient difpatch.— 5. When any matter of faft 
was in iflfue before the council, they did not as now try it by exami- 
nation of witneffes (which is a civil law proceeding, and brought in 
by thofe chancellors and officers which for the moft part were clergy- 
men, and better liked the civil law trial than that of the common 
law) but either fpecial commiflions iffued to try the iffues of faft, 
which were remitted to them with the inquifitions thereupon found ; 
or which was moft ordinary, and is in many cafes at this day ufed in 
chancery, the record itfelf was delivered either by the chancellor or 
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Idj order of council to the king's bench to be tried, and then the 
whole proceeding both of judgment and execution was in the king's 
bench, and the record entered there, of which there are infinite in- 
ftanees in antient records, even in the Placita Parliamentu Vide 
Ryleyj Placita Parliamentiy pag. 41. 55. 65. 74. 117. 15. 16. 26. 34. 
41. 48. 98. 180. 112. And this is one reafon, why moft of the pro- 
ceedings in diefe Placita Parliamenti are not only entered here, but 
alfo in the king's bench, as that of the earls of Gloucefter and Hereford, 
that of the archbifhop of York and biftiop of Durham, that of the 
prior of Tinmudi,that of William de Valentia, and many more; for they 
had for the moft part their trial and final determination in the king's 
bench. And this was a great charge and trouble to fuitors, and did 
by little and little wear out the exercife of jurifdiftion by the confi- 
Hum regis.-- 6. Again, the continual complaints of the commons 
againft the proceedings before the council in caufes civil and crimi- 
nal, although they did not always attain their conceflion, yet brought 
a difreputarion upon the proceedings of the co\incil, as contrary to 
Magna Chart a and the known laws.— 7. Yea the judges themfelves 
and the fages of the law, though members of this confilium, yet did 
not much countenance the proceedings in caufes coram con/ilio, efpe- 
cially when fo many adts and peddons in parliament were againft it. 

And therefore, although fonie antient records in the time of £. i* 
and befpre tell us of reverfal of judgments by writs of error coram 
confUio regis ; yet very few of them, if any at all, were before the 
eonftliu% regis y but either in the lords houfe in parhament, or in the 
king's bench, in both which the conJtUum regis were in nature only of 
afliftants, 

Placita Parliamenti E. 1. Ryley 57. The abbot of Weftminfter 
complains of an erroneous judgment given againft him in the king's 
bench. The complaint was regi et conjilio. . The judgment was 
reverfed. But it is entered inter placita parliamenti ; and, as I have 
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(hewn^ cortfilium is often intended of the lords houfe ailifted with the 
conJiUum ordinarium. 

Ibid, pa^. 62. Peter Maulore complained coram domino rege et ejus 
conJiUo ad parliamentum 18. E. i. concerning an erroneous judgment 
given in the king's bench, which is in part affirmed. This was in 
the parliament ut fupra. 

Pag. 169. 167. Upon a complaint regi et confiUo by the bifliop of 
Durham of an erroneous judgment given againft him by the juftices 
itinerant in the county of Northumberland, conftderatum ejl per tpfum 
regem et confilium, quod judicium revocetur et adnulletur et lihertates rejii- 
tuantur. This being in parliament time feems to be by the lords 
houfe in parliament. 

Ibidem 145. 150. A judgment given at Edinburgh coram jvjli" 
ciariis et auditoribus querelarum regni Scotia is brought coram rege et 
confiUoy and errors are affigned and the judgment reverfed. This 
receives the fame anfwer. 

Ibidem 175. An outlawry in felony before juftices itinerant 
againft Robert Scuteville is by writ of certiorari removed coram ncbis 
ubicunque ut inde faciamus quod de conjilio nojiro duxerimus ordinandum. 
Errors are affigned ; et per ipfum dominum regem et conJiUum fuum con- 
cordatum ejiy quod exigenda pr<scfata revocetur et omnino adnulletur. 
Pag. 183. It feems this was in the king's bench ; for coram nobis 
ubicunque y &fr. is the proper ftile of that court, though die entry of 
the judgment and proceedings be coram rege et conjilio. 

Ibidem 192. 199. a judgment given in Ireland, before the chief 
juftice there, in the prefence of divers of the council, between Wil- 
liam Vefey and John Fitz-Thomas, was brought into the parliament 
of England 23. £. i. and thence continued ufqueproximum parliameH- 
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tunty and thence unto another parliament. Ad idem parrmme/ifum vene- 
runt partes in propriis perfonis coram ipfo domino rege et ejus conJiUo ; and 
upon errors affigned, conjideratum eft per ipfum regem et confiliim fuum^ 
quod pradiElus procejfus totaliter adnulletun. This appears to be a pro- 
ceeding in parliament ; for the ftile is placita et memoranda coram domino 
rege ad parliamentum ; the continuances are ad parliamentum ; and 
though the judgment be entered per regem et confilium^ yet that muft 
be intended in the lords houfe in parliament, to which the word con- 
filium is often applied, as appears in this record and thofe before 
mentioned Chap. II. 

Indeed in HiL 3. £. 1. rot. 8. dorf. judgment in affife by Henry 
de Novo Burgo againft William le Moyn was removed into the king's 
bench, and there judgment reverfed ; and a complaint thereof to the 
king, that the reverfai was erroneous : thereupon a fcire facias to the 
parties, quod fint coram domino rege ubicunque, i<ic. ad faciendum et red-* 
piendum ; where videtur domino regi et ejus conftlioy that the reverfai was 
erroneous, and judgment given for the plaintiff in the aflife. The 
reverfai in the king's bench reverfed in the fame court per regem et 
conftlium. 

But whether any of thefe judgments in antient times were by the 
confilium regis or not ; yet certain it is, that in after-ages the conftant 
opinion and pradtice was to dlfallow any reverfals of judgments by 
the council, which appears by die notable cafe of 39. £. 3. 14. In 
an aflife the defendant pleaded in bar entitling himfelf as fon and 
heir of J. S. who died feifed : the plaintiff claiming as daughter 
pleaded the defendant was a baftard : the bifliop certifies, that the 
defendant is a baftard becaufe begotten upon the wife of J. S. by G. 
during her elopement in adultery, and fo a baftard : the tenant fearing 
judgment might be given againft him complained in parliament, 
that the bithop certified contrary to the common law of England. 
And thereupon a writ ilFued under the great feal to the juftices of 
afEfe to furceafe proceedings. Yet they took the affife in riglit of 
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damages, and adjourned die pardes into the common bench. Then 
there iffued a writ to the common bench to remove the record into the 
council before the bifhops of Bath and Ely, to try, whether the fpe- 
cial matter were fufficient to baftardize the iffue, and they judged it a 
good certificate upon the matter, Et puis pur ceo que les jufiices d*ajife 
prijlerent VaJJife en droit de damages encontre le brief qui vienty le chaun- 
cellor reverfe le judgement devant le councell, ou il fut adjudge en meme le 
cours come Vevefque uft certify et mander arreremain le record en bancL 
Et la J pur ceo que Vevefque ujl certify j que le tenant fuit pleinement bajiardj 
fuit agardy que le plaintiff recoveroit fa feijin et fes damages. Mes lesjuf^ 
tices ne prijlerent nul regard al reverfer devant le councell, pur ceo que ce ne 
fuit place ou jugement purroit 0r^ reverfe. And therefore although 
50. £. 3» B. R. rot. 46. divers of the judges of the common bench 
et alii proceres et magnates de conjilio were prefent at the examination of 
infancy in a writ of error upon a fine ; yet the judgment was given 
by the court of king's bench according to their ordinary and fetded 
jurifdiftion. 

I HAVE given the cafe of 39. E. 3. at large, becaufe it fully 
fettles the exelufion of any jurifdiftion in the covincil as fuch ta 
reverfe judgments, and (hews other points of learning, which will be 
of ufe in diis argument hereafter. 

But now by what hath been faid it appears, that the power of die 
corrfiUum regis was. much abridged and abated. Yet it did not wholly 
ceafe, but was exercifed in many cafes not committed to them by 
afts or authority of parliament. 

It is true, their power in civil caufes was but rarely exercifed. 
But yet exercifed it was under another dtle ; namely by the chancery : 
and therefore we may obferve, that in thefe frequent complaints againft 
the encroachments upon the common law, the council and the chan- 
ceiy are commonly joined. 

As 



\ 



C H A t T fe R V. +3 

As to their exercife of power in criminal caufes it appears, that it 
was not altogether difufed after the ftatutes above mentioned, though 
more rarely praftifed than formerly. And this appears, 

1. By the frequent proceffes by fubpoena and privy feal and fome- 
times ferjeants at arms ifllied to appear coram rege et co7ifiUo. Fide 
Regijler 124. 191. Clatif. 20. E. 3. pars i. w. 91, dorf. pars 2. m.ii. 
dorf. Clauf. 21. £• 3. part. 2. w. 21. 6f 39. Mrf. 18. £. 3. part. i. 
m. 22. dorf. Clauf. 20. E. 3. part. i. w. 13. 

2. By the frequent complaints in parliament againft their proceed- 
ings, whereof before. 

3. By inftances of record and proceedings before them in crimi- 
nal caufes, fome whereof are mentioned by my lord Coke in his 
jurifdidtion of courts touching the ftar chamber, page 6i, to which 
may be added many more. Clauf. 31. £. 3. w. 8. for the earl of 
Ormond ; clauf. 29. £. 3. /«. 17. between the chancellor and mayor 
of Oxon ; clauf. 24. E. 3. pars i. m. 11. dorf againft the mayor of 
Newcaftle for forgery ; 43. JJf. 34. ^ 38. 

And thus the cafe ftood with the conJiUum regis, till it received a 
new model and an accefs of jurifdidion . by the ftatute of 3. i/. 7. 
€ap. I. 

But now by the ftatute of 17. Car. 1. cap. 10. as well the court 
of ftar chamber, as all jurifdidtion of like nature and form, is taken 
away and aboliftied. Yet I have been the longer in this difquifition 
touching the confilium regis ; becaufe it gives fome light to antient 
records and proceedings, and is of ufe to be known in order to the 
better profecution of what hereafter follows. 



G2 CHAP. 



44 JURISDICTION OP LORDS HOUSE OR PARLIAMENT. 



CHAP. VI. 

CONCERNING THE CONSILIUM REGIS, AS IT STOOD IN RELA- 
TION TO OR CONJUNCTION WITH THE COURT OF CHANCERY. 

ACCORDING to the method premifed, I come now to confider 
of the conjilium r^gis as it flood in relation to or conjunftion 
with the other great courts or the king's principal officers of ftate. 
And therein I begin widi die court of chancery ; and I fhall confider 
it in relation to the court of parliament in the laft place, becaufe 
then I (hall confider of parliamentary proceedings. 

The court of chancery is a very great and antient court. No time 
can be affigned for its beginning ; though as to feveral occafions of 
Ibme points of its jurifdiftion, we may trace their original, or give 
probable guefles at it. 

The chancellor having the cuftody of the great feal, the conjilium 
regis borrowed their procefs for the moft part from it ; though fome- 
times they iffued procefs under the privy feal, which was in the cuf- 
tody of the clerk of the privy feal, and fometimes under the feal 
of the exchequer when the matter concerned the revenue. 

The procefs under the great feal was hy fubpcsnay and fometimes by 
habeas corpus coram confilio or coram conjilio in cancellarid ; and thefe 
proceffes were returnable for the moft part in the chancery, yea, in 
cafes where the caufe was depending fingly coram conjilio. Clauf. 
20. E. 3. pars i. w. 21. dorf. pars 2. m. 11. dorf. 

Again in fome cafes, where yet the chancellor was the ordinary 
jwije, yet many of the conjilium regis were co-afTeflbrs, and gave dieir 

advice, 






CHAPTER VI. 



45 



advice, cfpecially the judges, according to which advice the 
chancellor gave judgment, as (hall be fhewn more particularly in 
this Chapter. 

And hence it came to pafs, that the proceedings in many cafes in 
chancery were fldled coram confiUo domtni regis in cancellariJ, and fome- 
times generally coram confilio. 

43. Ass. 35. a complaint of a procefs de recto al chauttcellor et 
councell noftre feigneur le roy : yet the fiiit was in chancery. 

18. Ass. 18. Clifford*s cafe. Procefs returnable in chancery to 
refeize lands for the king, par avife le councell le roy, court agardy que 
ks tenements foient fcife en maines le roy. 

43. Ass. 15. in the cafe of the Duchy of Cornwall, upon an in- 
quifition found intitling the king to a wardfhip, par agard de tout le 
councell le gard fuit feife en maines le roy : yet the pleading was in 
chancery upon an inquifition there returned. Regifter fol. ^67. a. 
Idiota examinando coram conjtlio : yet it is done in chancery afftdente 
conjllh^ 

And infinite records might be added to fliew, that many pleas in 
chancery are ftiled coram coujilio in cancellarid and coram conjllio, who 
are fometimcs named ; fometimes the treafurer, juftices of both 
benches, barons of the exchequer ; fometimes only the juftices ; 
fometimes per totunf confiUum. Take thefe inftead of many more. 
Clauf. 29. £. 3, m. 2. id 4. CLiuf, 26. £. 3. w. 20. dorf. Clauf. 20. 
E. 3. part. 2. ;//. 11. dorf. Clauf. 19* £. 3. part. i. m. 8. dorf. CLiuf. 
30. E. 3. m. 2. dorf. Clauf. 43. E. 3. m. 7. Clauf. 26. E. 3. m. 20. 
dorf. For all which, and many more that might be cited, the fuit 
was in chancer^'', and yet ftiled coram conftUo ; becaufe divers of the 
conjilium oi^dinarium were there prefent, and gave their advice, yea 

and 
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and fometimes the judgment given as well by the conJUium regis as by 
the chancellor, though that form of entry was afterwaixis altered, as 
fhall be fliewed. 

And hence it is, that in many petitions in parliament mentioned 
in the former Chapter, and in the flat, of 31. i/. 6. cap. 2. and fome 
others, the chancery and council are ufed promifcuoufly to exprefs 
the fame thing ; for it was but confiUum regis in cancellarid. 

But to defcend to particulars.— The jurifdidtion of the court of 
chancery is of two kinds. I. The equitable or EngUrti jurifdiftion. 
XL The legal or Latin jurifdidtion. 



L Touching the equitable jurifdiftion, though in ancient time 
no fuch thing was known ; yet it hadi now fo long obtained, and is 
fo fitted to the difpofal of lands and goods, that it muft not be ftiaken, 
though in many things fit to be bounded and reformed. 

Two things might poflibly give its original, or at lead much 
contribute to its enlargement. — i. The ufual committing of parti- 
cular petitions in parliament not there determined unto the determi- 
nation of the chancellor, which was as frequent as to the council ; 
and when fuch a foundation was laid for a jurifdidtion, it is not 
difficult for it to acquire more. — 2. By the invention of iifes, which 
were frequent and neceflary, efpecially in the times of the diflention 
touching the crown. 

In thefe proceedings the chancellor took himfelf to be the only 
difpenfer of the king's confcience ; and poffibly the council were not 
called either as affiftants or judges. Yet vid. 27. H. 8. 14. the fe- 
cretary fat with die chancellor. Poffibly it was by way of advice, as 
fometimes the judges are called to the chancellor's affiftance. 
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II. Touching the legal or Latin fide, the proceeding is of feveral 
kinds. 

1. They proceed againft officers of the court of chancery by bill 
or for them by writ of privilege until the parties defcend to iffue ; and 
then it is fent into the king's bench to be tried, and there alfo judg- 
ment is given without remanding it to the chancery. 

2. They proceed alfo in fcire facias upon recognizances taken 
in that court ; and if the parties be at iffue, it is fent as above into 
the king's bench to be tried, and there judgment is given. 

In neither of thefe cafes the conjilium regis is concerned ; but the 
chancellor proceeds as an ordinary judge ; yea and in fome refpeft in 
fubordination to the king's bench ; for if judgment be given in diefe 
cafes in the chancery (as it muft where it is by default or confeffion) 
a writ of error lies thereupon in the king's bench. 14. Eliz. Dy. 315. 
And fo in a procefs upon a ftatute merchant certified into chancery, 
17. AJf. 20. though fome books feem to admit it an eleftion to bring 
error in parliament. 37. i/. 6. 13. ii. £. 4. 8. 

They proceed in fome cafes by virtue of adts of parliament giving 
the chancellor power to hear and determine the fame ; fometimes 
alone ; fometimes others of the council joined with him, as in the 
cafe of differences arifing in the ftaple, Jiatutum fiapuhe 27. £. 3. 
cap. 24. fometimes with the advice of one of the judges, as in cafes 
of robbery at fea by the ftat. of 31. H. 6. c. 5. ViL 2. jR. 3. 2. 

3. They proceeded anciently in moft cafes of moment, that con- 
cerned more immediately the king's intereft ; as for inftance, the 
determination of the king's right to wards (before the eredUon of 
the court of wards) and partitions thereupon made, or dower claimed 

of 
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of the ward's lands in the chancery, petitions of right, monjlrans of 
right, traverfes of right, rege incottfidto^ and aid-pr}xrs of the king ; 
in which cafes they pleaded in chancery and fhewed their titles, and 
in fome cafes procedendo granted, in fome cafes finally there deter- 
mined ; and if iflue were joined therein, then the record fent into the 
king's bench and there tried, and finally determined. Vid. 38. £. 3* 
14. So in /lire facias to repeal letters patent. 

And in thefe cafes the titling or ftile of the record in chancery 
was fometimes placita in cancellaridy fomedmes placita coram rege in 
canccllariJy fometimes coram conjilio in cancellarid. Clauj\ 24. £. 3. 
m. II. dorf 

And anciently divers of the confiliura regis ordinariumy but efpe- 
cially the judges and barons of the exchequer, were co-afleflbrs with 
the chancellor. 



And fometimes the entry of the judgment in the chancery in thefe 
cafes is as given by the chancellor and council as by one joint judicature. 
As clauf. 19. £. 3. part. 2. m. 11. dorfo, in the cafe of Clifford, which 
is the fame cafe reported 19. JJf. placito ultimo. Et fuper hoc habitaper 
cancellarium thefaurarium jujlhiarios et IVilUebno de Sharejhul capitali 
barono de fcacc^irio delibcral'ione^ &c. de communi ajfenfu eorundem can* 
cellarii tbefaurarii jujliciariorum baro^is et aliorum de confilio di£li domini 
regis confideratum eji^ i£c. Clauf. 26. £. 3. ^;i. 27. dorf. in ttie cafe of 
Clee, the parties venerunt in cancellarid coram confilio domini regis, pra- . 
fmiibus Simone arckiepifcopo Cantuari^ cancellario, fVillielmo Cicejlrenji 
eplfcopOy IFiUielmo Skarejhul capitali jufi'iciario, et aliis de confdio dicli 
domini regis, foV. Et habit a fuper hoc per diSlum confiUum deliberaiione 
diligently &c. videtur eidem conjtlio, quod h^c curia non habet cognofcere, 
l^c. Ideo confideratum ejl, quod eat fine die. So that it feems a com- 
mon judgment given by all, and not barely by the chancellor autho- 
ritatively. 
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ritatively. The like we may find clauf. 19. E. 5. tart. i. m. \y. dorf. 
Clauf. 28, £. 3. ;;/. 2, &f 4. CA//// 33. £. 3. m. 2. ^i^'-yJ, and in di*- 
vcrfe other records. 

BtJT it is true in fome records, though the judgnient be givenr 
de avifamento et ajfenfu confiUiy it \% authoritatively given by the 
chancellor or court of chancery. And although at this day in cafes 
of this nature he doth and indeed ought to call the judges to his 
afliftance, and to give judgment according to the advice of the 
greater part ; yet the form of the entrj^ or authoritative part of the 
judgment is by the chancellor or court of chancery. Vid. Nov. En- 
try s 404. &f 483. Et fuper hoc habitd maturd et diligent e delihratione, 
de advifamento jidfticiariorum de utroque banco et aliorum peri tor urn de con- 
Jilio domini regis in eddem curia cancellariit exijlentiunij confideratum et 
decretum efi per Willelmum archiepifcopum Cantuari*t cancellarium Anglia^ 
et curiam cancellari^ pr^di£lam, quod manus domini regis anioveantur. 
19. H. 7. So that though the judges gave advice, yet the audiori- 
tative judgment was given by the chancellor and court of chancery. 

It is true, that in ancient time, judgment given in chancery, in 
cafes of this nature, as well as in thofe others abovementioned, were 
reverfible in the court of king's bench. At lead the party had 
eleftion to bring his writ of error there or in parliament. Fid. 
2g*4ff* ^8. 42.4/7^22. upon a partition made in chancery. But 
I do know, that in cafe of a judgment given in the chancery 
upon a rege inconftdto upon an aid-pryer, in the cafe of Squibb 
for a teller's office in the exchequer, the then lord keeper would not 
grant a writ of error in the king's bench, but only in the parliament. 
And the only reafon that can maintain this decifion, and give a dif- 
ference between this and a judgment in a fcire facias or fuit by pri- 
vilege, muft be this ; becaufe this is one of the cafes, which is 
before the keeper or chancellor and the confilium regis , w hereunto 
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the judges are or fhould be called^ and give at leaft their advice: 
and fo it is one of thofe cafes abovementioned, which are of a higher 
nature than ordinary cafes : and it is no reafon, the judges, who are 
prefuraed at leaft to give advice in thefe cafes, fliould be the judges 
of the errors of that judgment, wherein, by the conflitudon of the 
courts themfclves, they are to be public afliftants and advifers. 

And thus much (hall fuffice to fhew, how the conjilium regis 
mingled with the chancery, and derived even the very name of ^on^ 
Jilium regis to it, though with the addition for the moft part oi confix 
Hum regis in cancelkrid. 



CHAP. 



C H A P T E R VIX. SI 



CHAP. VII. 



CONCERNING THE CX)NS ILIUM REGIS, AS IT STOOD IN RELATION 
TO AND CONJUNCTION WITH THE KING's BENCH. 

rr^ H E tonJUmm regis in ancient times did fo often fit in the 
-■■ court of king's bench, and were fo often mingled in and with 
that court and the tranfaftions thereof, that the ftile of that court 
many times vrdis placila coram confilio regis y and fometimes coram rege et 
confiUo. For inftance, 7*. 37. //I 3. M i. £. i. faf i/. i. £. i. placita 
coram rege et confilio j placita coram confilio^ placita coram rege et regind 
et confilio ; H. i. E* i. rot. 1. placita coram rege et conjilio ; P. i. £. i. 
infcheduld coram conjilio ; and the continuances coram rege vel ejus con* 
JiliOy in an appeal of robbery, i/. 2. £. i. rot. 17. Heref. in an affife 
between Penbrigg and Mortimer the entry is, ''pojiea coram M. de Lit- 
tejburg magiftro Ricardo de Stanes et Nicholao de Stapleton jufticiariis ad 
placita domini regis terminanda aJSgnafis, fValtero de Milto tunc can- 
cellario, Roberto de Burnell, et aliis de conjilio domini regis. Note the 
judges named in the firft place. H. ^. E. i. rot. 8. in an affife by 
Montford the record removed coram domino rege (which appears to 
be the king's bench), et videtur domino regi et ejus conjilio j quod minus 
rite procejferunt ad captionem ajjifa, and the judgment for the defendant 
by the juftices of affife there rcverfed and judgment for the plaintiff. 
P. 4. E. I . the ftilc of the court is placita coram domino rege ; and yet, 
ibidem rot. 28* Heref. in the cafe between Bohun and William de 
Valentia touching the profits of the court of Penbeach, the proceeding 
is coram conjilio domini regis.^-^Fid. Af. 9. &f 10. £. i. coram rege rot. 24. 
a judgment given juftices itinerant in dower. The reverfal is in the 
king's bench. Yet the entry of the judgment is, vifum ej domino 
regi r/ ejus conjilio manifefte efi erratum* 

H 2 And 
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And when after about lo. E. i. the llile of the king's bench ran 
generally placiia coram domino rege and not coram conJUio ; yet there 
were ordinarily fome cafes, wherein there was a communication 
between the confilium regis and the king's bench.— i. By way of 
advice and direftion*. When difficult cafes occurred in the king's 
bench, they oftentimes reforted to the council for their advice, as 
19. £. judgment 174, touching the judgment for lofs of the hand in 
cafe of ftriking in prefence of the court. And fo 39. Jjf. 19. touch- 
ing fctting a fine in diverfe other inftances. — 2. In cafes of iflues 
joined before the conJiUum ordinarium either in chancery or out of 
chancery, the record was commonly fent, fometimes by writ, fome- 
times by delivery by the chancellor propriis manibus^ into the king's 
bench. And then the whole record is entered in the king's bench, 
and judgment mofl commonly there given. — 3. In cafes of great 
moment and example many times the conjilium regis fat with the 
judges of the king's bench and gave their advice. M. 33. 34. E. i. 
rot. 50. when the king of Scots did his homage to the king of Eng- 
land. H. ^2. E. I. rot. 19. coram rege inter regem et priorem fVigor- 
ni^ judgment given for the king, coram toto conJUio, tarn thefaurario 
et baronibus de fcaccario, quam cancellario et clericis cancellariay et etiam 
jujliciariis de utroque banco. The like P. 35. E. i. rot. 45. Northamp- 
ton, coram toto conjllio. T. 24. £. 3. rot. 32^ Otto de Holland du9us 
ad barram pro efcapio comitis de Ew conjlabularii Francis coram domino 
rege, ajjidentibus cancellario, thefaurario, comitibus Arundel et Hunt. 
Bartho. de Burgherjh, Nicholao de Northburgh clerico de privato Jigillo, 
jujficiariis de banco^ where Otto was committed to the marfhall. 

But though the conjilium fometimes fat with diem ; yet the 
adual jurifdidtion was in the court, and the fitting of the council 

* 7*. 43. £. 3. r0/. 72. a forged fine Uken off the file/er ad'vifamtntum totius ccnfila 
Gemini rnjs, tarn magnatum fuam alierum^ It feems it was the lords houfe in paili;!,- 
ment. 

with 
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with them was either for the greater folemnity or at moft but by way 
of advice, and the court in after-times grew more curious therefore 
in their entries, that the authoritative judgment might appear to be 
in the court and not in the afleflbrs (as was likewife done by the 
chancellor, as is before Ihewn). 

And therefore P. 50. E. 3. rot. 46. Devon, in a writ of error by 
John Pomroy and his wife to reverfe a fine for the non-age of the 
wife the record runs, qud infpeEtd coram jufticiariis et jufticiariis de banco 
et aliis proceribus et magnatibus de confiUo domini regis ex hdc caufd ibi- 
dem exiftentibusj et diligenter examinatdy v'uktur eis, quod diSfa Johanna 
modb non ejl infra atatem^ nee ad diSlam qnindenam Pafch^ pvteteritam 
futt infra atatemj per quod ipfa ad feElam pr^diSlam in forma pr/ediSlJ 
facicndam ^on tjl admittenda : ideo Johannes Cary eat fine die* It fliould 
feem this examination was in parliament ; for it appears the record 
was fent into the king's bench by writ dated 10 May 50. £. 3. And 
yet it is obfervable, that the juftices of the king's bench are named 
even before the proceres and magnates ; becaufe in truth it was molt 
properly within their jurifdidtion. The like mediod is if, 2. £. i. rot. 
17, Heref 

And it is obfervable, that moft of the great cafes, which are 
recorded inter placita parliamenti £. i. which were in their natui^ 
cognizablQ by the king's bench, are likewife entered inter placita coram 
regCy as if tranfadVcd and judged in that court, efpecially where they 
were criminal caufes. For inftance, 

The great cafe of the prior of Tinmuth, which was in the nature 
of a quo warranto, is entered inter placita parliamenti E. 1 . But it is 
alfo entered and the judgment given as in the king's bench, H. 201^ 
£. I. rot. ^9. Northumbr. Placita Parliament. Ryley 25. 

Thi 
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The cafe touching the liberty of the county of Pembroke, M 23. 
24. £. I. 

IThe proceeding againft the archbifhop of York for excommuni- 
cating the biftiop of Durham, H. zi. E. i. entered inter Placita 
Farliament. Ryley 135. 

The great cafe between the carls of Gloucefter and Hereford, 
HilU 20. £• !• 6f M 19. 20% £. I. yet entered lib.parL Ryley 74, 

The cafe of Nicholas Segrave in lib. park Ryley 266» is entered in 
the king's bench P, 33. £. i. rot. 22. Northampt. 

Many more of this nature appear ; and the reafons thereof were 
thefe, — I. Sometimes the records themfelves were delivered out by 
the king's command to the juftices of the king's bench, an inftance 
whereof is in the parL of 20. £• i. Ryley 102.— Again, 2. in all or 
moft cafes, where an iffue was joined upon a complaint to the confilium 
regis either in parliament or out of parliament, the ifllie was tried 
by commiflion and returned to the council, but moft commonly by 
the court of king's bench either at bar or by niji prius, and then ic 
was neceffary the record Ihould be entered there.— 3. I have fome- 
times thought, that it was for the better and more authentic pro- 
ceeding ; for the court of king's bench having a fixed jurifdidion 
in moft of the cafes thus entered before them, efpecially in criminal, 
and they being always prefent with the reft of the copiftUum regis, where 
thefe matters were handled and judged, it was in eifeft the judgment 
of the king's bench itfelf in thefe ancient times ; which was no fmall 
fecurity and advantage to the proceedings, the record thereof being 
made and entered in the court of king's bench, who had imqueftion- 
able jurifdidion in the cafe, wliich poflibly might not be fo clear as 
to the bare authority of the conjilium regis. 

CHAP. 
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CHAP. VIII. 

CONCERNING THE RELATION AND CONJUNCTION OF THE 

CONSILIUM REGIS to the court of excheqjcier, com- 
mon PLEAS, AND PRIVY SEAL. 

AS to the court of exchequer, there were and are great officers 
belonging to it, who were alfo moft commonly members of the 
conJiUum ordinarium, namely, the treafurer the chancellor and under 
treafurer of the exchequer, the barons and the chamberlains of the 
exchequer, and had a fpecial feal, namely Jigillum fcaccarii, in the 
cuftody of the chancellor of the exchequer. 

And upon thefe accounts, and becaufe the bufinefs of the king's 
revenue was a large bufinefs, thofe great officers did fometimes call 
other of the confilium ordinarium unto their afliftance touching matters 
of the revenue. And oftentimes petitions to the council either in or 
out of parliament concerning the king's revenue were referred to 
them. 

And upon thefe accounts many times perfons were called by writ 
under the exchequer feal to appear coram thefaurario et confilio upon 
fuggeftions, which writs were general certis de caufis. 

And this appears by tlie complaints in parliament made againft 
thefe proceedings in the exchequer by fuggeftion and procefs certis de 
caufis* Rot. parL 47. £. 3. n. 34. 3. H. 5. part. 2. n. 46. 

And yet it feems they ftill held the fame courfe of proceeding, as 
appears by the cafe of Chefterfield 39. E. 3. and the cafe of Ford 
17. f/. 6. cited by my lord Coke in his jurifdiftion of courts 

under 
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under the title of the ftar chamber. T. 33, £. i. Ryley 372. Adect the- 
faurarmnt^ qui convocatis Jibi juftidariis et conjilio ipftus domirA regh ftbi 
celcrem facial ji'Ji It lam. And poflibly the cafe of 43. Aff. 38* might be a 
proceeding in the exchequer coram confiUo. 

The place of the convening of the council was in the exchequer 
chamber, where they heard caufes criminal as well as civil by bill in 
Englifh or French if they concerned the revenue. 

The criminal jurifdidlion is taken away to all intehts by 1 7. Car. r. 
cap. . But their power in civil fuits concerning the revenue or the 
king's fee-farm debtor or accomptant continues, and fo hath long 
done. Vide fiatute 33. H. 8. cap. . And the ordinary judges 
therein are the treafurer chancellor and barons of the exchequer, 
to whom the reft of the council were in natui*e of afliftants when 
called, as they were to the chancellor in cafes there. 



Touching die common pleas, I do not at all find them as fitting 
in that court called confilium regis, though they were members of the 
confilium ordinarium. For they were not concerned but only in civil 
fuits, and that for the moft part between party and part}^ Only in 
cafes of aid-pryer of the king die parties were fent ad fequendum do- 
minum regent or ejus confilium in cancellarid. And many times they 
advifed with the conjilium or dinar turn in cafes of difficulty depending 
before them. And fome inftances may be given in great and eminent 
cafes depending before them, that fome of the conjilium fat by them 
in point of advice but not of jurifdidtion. 



Touching the keeper of the privy feal, which was antiently cle- 
Ticus deprivatojigillo, he was a member of the conjilium ordinariumy and 

' ' fo 
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fo continues, though with a higher title and precedence; and 
having the cuftody of the privy feal, which the council made often 
ufe of as well in procefs as otherwifc, by the advantage thereof and 
by colour of fome references made often to him by the council, and 
in conjundlion with the mafter of requeft, he gained of late a kind of 
court of equity, and iflued procefs of privy feal to parties upon 
petitions, or bills now formally preferred, though antiently only referred 
to him by the confiUum regis or by the king. This court he held for 
a while, but being under a difcountenance it hath now for many 
years lain alleep. This court de fa£fo was no other but a branch of 
the council, wherein the lord privy feal being advanced to a higher 
ftilc than forn>erly prefided. 



CHAP. 
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CONCERNING THE HABITUDE AND RELATION OF TH^ 

CONSILIUM REGIS to the lords house in parliament^ 

AND THEIR CONJUNCTION THEREWITH. 

T HAVE hitherto coniidered the conftUum regis ordinariutttj what it 
^ was, of what perfons and officers it ordinarily confifted, how it 
flood in its own fimple conftitution, and what its pdwer and bufmefs 
and jurifdidtion was. And I alfo have confidered it in its relation 
unto and conjunftion with other ordinary courts of juftice. 

And now I draw nearer to what was my principal dcfign, namely, 
the confidcration of the lords houfe in parliament, and as neceflarily 
previous thereunto the copfideration of the cenfiUum regis ordinarium 
in relation to and conjundtion with that houfe. 

And to fay the truth, although much of the antient power, jurif- 
diftion, and confiftency of the confiltum regis j is altered by procefs of 
time and feveral afts of parliament, as is above mentioned Chap.. 
V. yet, in the great court of parliament, at leaft the figure and 
model of the confiUum regis and tlie perfons whereof it confided is 
to this day prefervcd in the lords houfe in parliament. For thither are 
fiimmoned the great officers, whether they are peers or not ; as the 
cliancellor, treafurer, privy feal, fecretaries of ftate, judges, barons 
of the exchequer, mafters of chancery, king's ferjeant and attorney, 
the treafurer of the houfehold, fteward and chamberlain of the houfe- 
hold, and moft if not all the king's privy council. And although 
they are fummoned by writ, and fit in the lords houfe ; yet their dif- 
tinftion from the lords fpiritual and temporal appears, i. In the 
•manner of tlieir fummons, thofc having this claufe in their writ, 

ad 
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ai traBandum nobifcum et cum ceteris pnelatis proccrlbus et }7iagnaubus ; 
and thofe of the council, ad ira£landum nobifcum et cum ceteris de confiUo 
nqftroy as before is fhewn. 2. In the feats of their fitting ; the peers 
and bilhops fitting on benches, thofe of the corifdium if not peers 
fitting on the woolpacks in the middle of the hoiife. 3, In the extent 
of their fufFrages ; thofe that are peers or lords of parliament having 
voices in the legiflative power, but tliofe of the conJlUum ordinarium 
having no voices therein. 

And yet we are not without an inftance of their proteftation 
entered againft bills that were highly derogatory to the common 
law, and againft the judgment and opinion of the chancellor and 
judges. Rot.parL 15. £. 3. «. 42. 

But as to their fuffrages in point of judicature in the lords houfc, 
It fliould feem by die many inftances inter placita parliamenti tempore 
E. I. fome whereof are before mentioned, they had their voices and 
fuffrages therein. But about the time of £. 3. they began to be but 
in nature of affiftants or advifcrs, and the authoritative and judiciary 
power refted in the lords houfe, which what it was we ftiall here- 
after fee. 

Yet in matters of law their opinion (of the judges efpccially) 
when they became but in nature of affiftants, was in matters of law 
and judicial proceedings of fo great weight and authority, that the 
advice by them given was the rule of the judgment of the lords houfe, 
from which they very rarely if at all departed. This appears by infi- 
nite inftances. See for that purpofe the ftatute of 14. £. 3. cap. 5, 
in the conftitution of the commiffion for remedy of delays of juftice ; 
rot. parL 14. E. 3. n. 30. on Stanton's cafe, where the judgment, not 
only of the lords houfe, but of both houfes of parliament, was guided 
by the judgment of the chancellor, treafurer, the major voice of the 
juftices and barons of the exchequer, et autres de councell de roy en le 

I 2 dit 
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dltparle.nent. The like rot.parL 9. /f. 5. «. 12. concerning aprohi- 
bitibn in the cafe of Coolce, parfon of Somerfham : the judges and 
barons gave their opinions in parliament, that no prohibition lay ; 
whereupon the cuftos AnglU and lords awarded feUmc Fadvife de Us 
jujiices et barons y que nul prohibition gifoit fur le matter. And infinite 
inftances of this kind might be found in antient records. 

Yea and in later times alfo. i. i/. 7. 19. In cafe of a writ of 
error in parliament, the lords per confilium jujiiciariorum proceed ad 
errorem corrigendum. And therefore in the cafe of the earl of Oxon 
and Lyndfey touching the office of great chamberlain, now reported 
by juflice Jones pag. 130. the lords gave their judgment conformable 
to the refolution of the greater number of the judges. And in the 
beginning of the parliament 1 640, in the cafe for the barony of Gray 
de Ruthen between Langreifti and the earl of Kent, where the quef- 
tion was, whether the rule of pojfejjlo fratris de feodo JimpUci facit foro^ 
rent h^redem extended to a barony by writ, it was refolved by the 
opinion of the judges delivered in the lords houfe, that it did not. 
Though thefe were cafes only of advice and concerning matters of 
honour ; yet the lords gave their judgment conformable to the opinion 

of the judges. 

• 

Now it is to be noted, that, although the confilium regis fat in par- 
liament, yet we muft remember, that they were fHU under a double 
capacity, viz. 

One, as they were confilium regis ordinarium. In which refpeft^ 
as they had petitions depending before them before the par- 
liament ; fo they had in the time of parliament otiier petitions delivered 
to them or to the king, and delivered over or referred to them, 
which did not concern the parliament at all. And upon thefe they 
proceeded to give anfwers according to the nature of them as at other 
times out of parliament, and they were received as formerly by the 
clerk of the council. Toucliing thefe, and what they might or 
might not do in them, is at large declared fupra Chap. IV. • 

They 
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They had another capacity or confideration, as being part of the 
king's great council in parliament, or at lead as great and neceflary 
afSftants thereunto. And though till about the middle of i2. 2. all 
petitions, as well in parliament as out of parliament, were direfted 
either to the king or the king and his council or to die king's council ; 
yet the parliamentary petitions had a diftinftion from thofe that ordi- 
narily concerned the council as fuch. i . Moft of the parliamentary 
petitions had fomething in the ftile or body or prayer of the petition, 
which made it appear, that they were fuch ; as for inflance, au roy. et 
a fon councell en parkment ; or it prays that a record may be brought 
into the parliament, or that relief may be given par roy et fon tresfage 
councell en parkment. 2. The petitions in parliament had always a 
time prefixed for their delivery, viz. four or fix days in the begjinning 
of the parliament. 3. For the moft part thefe parliamentary petitions 
were delivered to certain examiners appointed by the king the firft 
day of the parliament, as (hall be (hewn more at large in the next 
Chapter. But thofe diat were not parliamentary petitions were re- 
ceived of courfe by the clerk of the council, Sedde his plus infrL 
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C H A P, X. 

CONCERNING THe" VARIOUS NATURES OF PETXTIONS, AND HOW 

ENTERED, 

n["^HE parliamcntaiy petitions were of two kinds, I. Such as 
-■■ came up frona the houfe of commons, as being aflented unto 
by them and fent to the lords. II. Such as were petitions of private 
pcrfons. 



I. Touching the former of thefe I fliall fay fomewhat, but not 
much, becaufe it is not the thing I principally intend. Of latter 
times, efpecially towards the latter end of H. 6. and fo downwards,' 
afts of parliament were drawn up in their full form, and (b fent to 
the other houfe or to the king, fometimes in this form (when it 
came from the commons). Item qudedampctitio Uberatafuit, ^c.formam 
/iStus in fe continenSy viz. and this avoided many great uncertainties and 
inconveniencies, which the courfe anciently ufed had occafioned. 

But in the elder times down fo low as i/. 6. the petitions of die 
commons did not contain the formality of afts ; but after the con- 
clufion of the parliament the judges principally were employed, out 
of die petition and the king's anfwer, to draw out a formal adi:, 
which was fent by proclamation into all counties ; and the afts, 
which were thus drawn up and proclaimed, were entered upon an- 
other roll, viz. the ftatute roll. Rot. pari. 2. i/. 4. n. 21. Item les 
commons prierent a nojlre feigneur le roy^ que les befoignes fairs ou a f aire 
tn cejl parlcment foient enacls et ingrqjfes devaut le departer des jvfiices^ 
iant come ils aient en bur memory a quoi leur fuit refpondus, que le clerke 
de pcrlmcnt ferra fon delayer pur enacler et engrojcr le fuhjicnce du par- 

lenient 
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Jement par advife des jufticesy et puis It monftrer al roy et as feigneurs du 
^arlement pur favoyr leur advife. 

And tliis made up the ftatute roll in thefe elder times. 

The petitions delivered by the commons were of two forts. Some 
were public ; fome were, private petitions, prefented firft to them, and 
by them preferred to the lords, which yet were reckoned amongft 
the petitiones communitatis. And it feems, that diefe were immediately 
indorfed as bills now axCyfoit bay I aufeigneurs ; and if affentedunto by 
the lords and king without any alteration, they did not ufe to indorfe 
tlie bill as now, foit bay I au roy^ but it was delivered to the clerk of 
the parliament to be enrolled ; and if it began with the lords, it was 
not indorfed as now, foit bayl al commons^ but fent down without in- 
dorfement. And the commons indorfement is, les commons font ajfentus. 
33. H. 6. 17. 1 8. per Kerby. And when anfwered and aflented to by 
:the king they then were filed, and were the warrant for the drawing it 
\ip into an aft; though in truth no fuch indorfement now appears^ 
Jbecaufe the petitions themfelves are not extant. 

And as far as I can conjefture, all thoCc petitiones communitatis, whe- 
ther private or public, were delivered immediately to the lords, as 
bills now are ; and fuch of them, as were agreed to by the houfe of 
lords, diough it may be rejefted by the king, were entered upon the 
parliament roll. For it is evident, that the parliament roll was 
made up in the lords houfe, moft commonly by the clerk of the 
parliament, but fometimes by the clerk of the crown ; and although 
no exprefs aflent to diofe petitions is entered to be made by the 
lords, yet it is not to be thought, that it would be entered in the 
parliament roll in die lords houfe, unlefs aflented to by them.— And 
thus far of the petitiones communitatis^ 

JFOVL 



64 JURISDICTION OF LO^DS HOUSE OR PARLIAMENT. 

11. For private petitions in parliament prcfcnted only by priratc 
perfons, they were of two forts, and accordingly were under two 
kinds of rolls or memorials. 

Some were immediately prefented t6 the lords either by the parties 
themfelves, or elfe fent thither by the council or audltores petUtonum. 
Both thefe, if received and admitted by the houfe, were likcwife 
entered on the parliament roll. 

Some again were delivered over by the receivers of petitions, 
cither to the confiUum regis or the audi tores petitionumy and by them in- 
dorfed. And thefe petitions are not entered on the parliament roll, 
but were entered in bundellis petitionum pdrliamenti with their anfwers. 
iSome of each bundle are preferved to this day, but diverfe of them 
loft or miflaid. 

So that befides the journals of parliament we have three notable 
memorials of parliamentary tranfaftions. 

r. The bundles of petitions with dieir anfwers; which by the 
hands of the receivers of petitions were delivered, fometimes to the 
council, fometimes to the auditors of the petitions, and by the 
council or auditors of the petitions anfwered without troubling the 
lords with them. 

2. The parliament rolls, confifting anK)ngft odier things of tlie 
petitions of the commonalty whether public or private, and aflented 
to by the lords; and of thofe petitions, which wei^ immediately 
admitted by the lords from the petitioners themfelves ; or of fuch 
private petitions- as were turned over to the houfe by the auditores peti- 
t^ionum or council. 

3. The 
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3. The ftatute roll made up and colleded out of the petitions 
prefented by the commons affented to by the lords, and therefore 
entered upon the parliament roll, and likewife aflented to by the 
king. 

This is my coiije<Sturc touching the records of parliamentary 
petitions, and their entry upon the parliament roll or bundle of 
petitions ; which though it fecms probable, yet is but a con^. - 
jpfture, for the xeeords are.dark and obfcure touching it.. 
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CHAP. XL 

TOUCHING THE TRANSMISSION OR DELIVERY OF PARLIAMENTARY 
PETITIONS TO AND FROM THE CONSILIUM REGIS. 

ANTIENTLY, as I have formerly faid, all petitions, as well 
parliamentary as others, were direftcd to the king, or to the 
king's council, or to the king and his council ; which titling of 
private parliamentary petitions continued with very little if any varia- 
tion till towards the middle of jR. 2. and then fome were directed al 
roy et al noble feigneurs gjfemble en parlement ; which latter tilling became 
more common and ordinary in the time of H. 4, and fo downward. 

Before 8. Z. i. it fhould feem, that as well parliamentary as 
odier private petitions of this nature were received by the council 
themfelves, either immediately, or by the hands of die clerk of the 
council. But enfuing times made great changes in die manner 
of tranfmitting of parliamentary petitions to the council. 

Claus. 8. jE. I. Ryley 442. It was then fetded, that the par- 
liamentary petitions fliould according to their feveral natures be 
delivered to the judges of the refpe6live comts to whofe jurifdiftion 
.they did refpedtively belong, viz, fuch as concerned the chancery 
to the chancellor, fuch as concerned the exchequer to the exchequer, 
fuch as concerned other courts to other courts (only if the bufinefs 
Wits great or merely depended upon tlie king's grace, then the king 
to be acquainted with it, before any thing be done by them there- 
in) and that fo no petition come to the king or his council by other 
hands, that fo diey might have leifure to attend the weighty bu- 
iinefs of the kingdom, &c. 

Claus. 
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Claus. 21. £• I. m. 7. In fceduldy Ryley 459. it was ordained, 
^ue toutes petitionSy que defi en avant ferrunt Uverees en parliament ^ foient 
liveries a ceux que le roy ajjigne a recevoir les, et que toutes les petitions' 
foient tot a primer apres quils font receves bien examines : et que eels que 
toucbent la chancelaire foient mifes en un lyaz feveralmenty et autres que 
touchent les efchequer en autre lyaz, et auj/ifoit fait Je eels que touchent les 
juftices et puis celes que, et puis celes que ferront devant le roy et fon confail 
fever aument en autre lyaZj et aujji celes que averont ejle refpondu devant en 
feveral lyaz.. Etauxi foient les chofes report devant le roy devant ceo qu'iL 
les commence a deliverer. 

Claus. 3; E. %. m. 23. in fceduldy Ryley 524. which was after 
renewed in totidem, verbis.. 

Claus. 3. E. 3. m. 13. infceduld, the receivers of petitions in fuch 
form as they were after in effeft ufed were eftablifhed at the requeft of 
the commons, viz. anich le Jifme, que les chevalers gents -de cityes de 
burghs et autres villsy que font venus a parlement par fon commandement 
pur eux et pur le people ^et ont petitions a liver er pur torts et pur grevances 
fails a eux, que ne poent eflre redreffe par commune ley ne en autre manere 
fans fpecial garrant, il ne trove home, que leur petitions receive ft come 
foloit eflre en temps le roy fon pere en parlement, et de ce prient le grace et 
remedjf. — Le roy voet, queen fes parlement s de formes gents foient aJJigne a 
receive petitions, et quails foient delivres par fon councell aujfi come eflre foloit 
entemps fon pere. — Delivres par fon councell is intended of difpatched or 
anfwered by the council. 

But although the council received die petitions from the hands of 
the receivers' ; yet they rarely (if at all) exercifed any decifion or 
decifive jurifdidtion upon them, but only a kind of deliberative 
power, or rather direction tranfmitting them to the proper courts 
places or perfons where they were proper to be decided, and fome- 
times wholly difraiiOSng them becaufe no law is ordained in the cafe 
or ne poet eflre fait fans novel ley. Hence it is, that moil of the an- 

K 2 fwers. 
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fwers, that the council gave, were In nature of rcmiflions of the 
petitions to thofc perfons or courts, that had properly the cognizance of 
the caufcs. 

If 'the parliamentary petitions were a mere nutter of grace, or 
concerned the king mod immediately in point of intereft, the in- 
dorfement was coram rege. 

If the petition were properly relievable in the ordinary courts of 
.law, the indorfement was, fequatur ad communem legem^ 

If the bofinefs concerned -tlie ordinary proceedings in the chan- 
cery, then the anfwer was, mitt at ur ijfa petit'w in canceHariam, et ibi 
fat jujlitia ; and if there were matters of fad: inquirable in order to 
the determination of the petition, mittatur ijia petit/o in cauceUaridmy 
et cancellarius faciat ctmmijfionem ad inquirendum de contentis in petitione 
returnable into chancery, et fubinde fiat jufitia per cancellarium. Thefe 
kinds of inquifitions were thofe, that came under the title of brevia 
regis in the tenures, which were inquifitions taken by commiflions 
and returned into chancery, and hereupon fometimes ameveas manus^ 
Xometimes fcire facias granted* 

If the bufinefs concerned the exchequer, then the petition v/as 
lent into the exchequer, fometimes without writs directing dieir 
proceedings, fometimes with writs to the treafurer and barons to 
make allowances or difcharges, as the cafe required. 

So that I do not find any confiderable difference in the priKreed-. 
ings of the council, either in parliament upon parliamentary petitions, 
or out of parliament in the other petitions ta the council, as to point 
of decifion or determination of petitions. tarrying before them; for 
the greateft bufmefe they did or jurifdidioa they exercifed therein waa 
xemiilion of petitions to tlieir proper and ordinary jutiTdidion. 

Only 
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Only there were thefe differences between the remiflion*. 

The ordinary petitions de conjilio were commonly remitted to 
the ordinary courts or places, where they were determinable as 
above. 

But parliamentary petitions, that came to the council from the 
receivers either mediately or immediately, had tv;o kinds of remiflions, 
that were not fo ufual nor indeed practicable out of parliament, which 
were principally thefe two. 

I. When the a«ditores petitiomm were appointed in p^iament, 
as we fhall fae in the next Chapter, they were antiently for die moll 
part certain feleft loixis chofen by the king, fometimes fuch as were 
of his council, fometimes others added, and a fcle<5t number of the 
judges, together with the chancellor and treafurer, which were a kind 
of committee of the council. And fometimes the petitions, that 
^ame to thofe an^tores peHtiomtmy were by them referred to the 
whole confilium ardinarium, and accordingly the petition was indorfed 
coram confilio^ 

And therefore in the parliament roll of 8. £. 2. there is a fpecial 
titling of one of the rolls, viz. m. 5. coram toto confdio ; and the next 
roll after, viz. m. 6* refponfiones coram rege et magno conjilio ; which 
feems to enforce the difference. 

And yet amongft thefe veiy petitions^ that were anfwered coram 
r4gi €t magno conjlio, the words Mum confiUum and magnum €OnJilium, 
are ufed promifcuoully. 

Rot. pari 8. £. 2% w. 6. petitio hominum de Lefwithiel concerning 
the coinage of tin, the anfwGr iS| 'vid^ur audiiQrihs petitionumy that 

the 
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the coinage ftiould be at Leftwithiel, recitatis petitione et refponfmnt 
coram toto confdioy placet regi et conftlioy quod pramijfa fiant. 

Rot. pari. 8. E. 2. m. 6. the titling of the recopd ia, refponfione$ 
coram regs et magna conjilio in parliamento* Ibidem^ tn. 6. pro comitc 
AtboL Ceft petition fuit lue par commandement nofire feigneur le roy en 
plein parkntent dcvant prelats countes et barons et tous autres, et refponiue 

par ajfent.. 

Ibidem, m, 7. under the fame title of refponjtones coram rege et 
magna conJiUo in the cafe of a prohibition to the bifhop of Chichefter 
and a petition thereupon to the king and his council, Refp. Fidetur 
Lonjilio, quod forma brevis nan eft concepta fecundum ufum cancellari^y undei 
confulendum efi fuper hoc cum domino rege. Tofiea habito colloquio exi 
parte magni confilii cum domino rege concordatum ejl^ quod breve rerco^ 
cetur.. 

2. Again, many times the cmJUium ordtnarium by theii: ihdorfement? 
fent the petition coram magna conjilio , and fometimes coram rege et 
magna conJiUo in cafes of great weight and difficulty; and the like 
was done alfo by the auditores petitianum., 

BxTNDELLA petitionum incerti temporis Ed. 3. Ryley 651. in the cafe 
of the prior of Tykford, diere are two indoi-ftments, one by the 
confiliiim ordinarium^ or at leaft per auditores petitionum, viz. coram 
rege et magna conjilio ; the other it feems by the magnum conjilium, le 
con feil ne ajfent pointy que ceji' chofe fait faite. The like ibidem in the 
cafe of Sturray coram rege et magna conjilioy and then by the grand 
council declare queux projits.. 

And fometimes the anfwer of tlie auditores or of die canjilium or- 
dtnarium being read before the grand council, the former anfwer was 

correftcd 
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correfted and altered by another anfwer of the grand council, fo that 
they were a check and controul upon them. 

'KoT. pari. 8. E. 2. w. 10. dorf. upon a complaint made oi champerty 
•by Cecilia Beaiichanip againft William Inge, the anfwer of the con- 
Jllium ordinarium is correfted by the grand council. PlJetur confilio, 
quod nullum remedium poteji fieri verfus fVHUelmurn cle In^y antcquam in- 
quiratur de faSlo vice-comitis. Pqftea petitio ilia ktla coram magna confilio 
vififq. JlatutiSy i^c. dictum ejly quod capiat breve nomine regis verfus 
JVillielmum IngCy fifibi viderit expedire. EoJcm rotulo et m. . upon 
■the petition of Thomas Hadlngs, Fidetur conjllio, ft domino regi 
placeaty quod di£la cujlodia eft refumenda in manum regisj &fc. But 
afterwards in the fame roll the former petition and anfwer being re- 
mitted coram magno conftlio received quite a diiFcrent anfwer. 

In the fame parliament roll * Joan Borrefden prayed, that flie 
might not be barred by the warranty of her mother without aflets to 
demand the heritage of her father. The <:<?^//a;« r^^/i were of opi- 
nion (he ought not to be barred, and that it was within the reafon of 
the ftatute of Gloucefter. But the magnum conjilium difliked this 
anfwer, and gave another, viz. quia petitio ilia non poteft finaliter expe- 
diri fine explanatione, idea qjiendatur tor am mqjoribus, et fiat inde ex- 
planaiio. 

Now what this magnum confilium in parliament was, partly appears 
by what hath been before faid ; and I fliall further illuftrate it. 

( I .) It was not meant of the confilium ordinarium ; for by what goes 
before it appears, that the anfwers by the confilium and the magnum 
fenfilium were many times different.; and the latter fometimes allowed, 

• It is the roll not of 8. £. 2. but of 8. ^ g. E. 2,m. 2. ifcr/.^F. H. 

fometimes 
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fometimes correfted the anfwer as well of the confUum or dinar turn a« 

the audUores petitioniaru 

(2.) It was not intended erf" bothhoufes of parliament; and the^ 
ratlier, becaufe in the firft and {ccond membrane of that parliament 
touching tlie hofpital of St. Thomas of Aeon caram confiUe, and the 
hofpital of North AUerton coram magna confilio, and from diencc 
adjourned into chancery, the petitions, were both begun in the lords, 
houfe.. 

(3.) And* it (eems- to me, that it was nor barely tfie houfe ot' 
lords, as it. confifted fingly of the prelates and nobility ; and efpecially 
for this reafon*. 

I HAVE before oblerved, that tliefe petitions of the commonalty,, 
that are entered upon the parliament roll, are fuch as were aiTented 
to by the lords of parliament. For, i . We have no reafon to think the 
lords, in whofe houfe the parliament roll was entered, would have 
entered it among the records of that houfe. 2. We have no other 
evidence of dieir confent, but that entry ; and yet.we. arc fure they 
could. not pafs into a law withoitt it. 

And yet we fhalL find in many parliament rolls many of the com- 
mons, petitions, that were there entered upon the parliament roll, re- 
ferred to the grand council, which could not be reafonably applied 
only to the lords in parKament, who had before given their confent 
to the petition. Fid. rot. pari. 50. £. 3.. «.. 182. ef 1.79. 178. 176. 
172. 160.. 14J., 140. and many more.. 

I THINK therefore the magnum conJUitm in parliament was the lords 
houfe, as it had united or joined to it the conjilium regis ordinarium, a 
council within a council ; and that in antient time thofe things, that 

were 
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were tranfafted in the magnum confiUumy came as well under the 
fuffrage of the chancellor, treafurcr, juftices, and barons of the ex- 
chequer, as the lords. Indeed diey had no voice in paffing of laws ; 
but in nutters and points of jurifdiftion and judicial proceedings they 
fpake their judgment and gave their reafons. 

And although in procefs of time they came only under the notion 
and tide of afliftants ; yet they were affiftants of fuch a nature qua- 
lity and weight, that their advice guided matters judicial and judi- 
cial proceedings in the lords houfe. But of this hereafter. 

By what hath been before faid, 

(i.) It feems, that in many times the anfwers given by the audi- 
tores petitionum were viewed by the totum conjilium, and read before 
them, and fometimes before the magnum conjilium ; but commonly if the 
parties concerned in the anfwer were not fatisfied with the anfwer, the 
party concerned did obtain a review of die anfwer by the council or the 
magnum conjilium^ which fometimes affirmed, fometimes corrected the 
anfwer. 

(2.) The like may be conjefturedof theanfwers given by the conjilium 
ordinarium. They were read before the magnum confilium, either of 
courfe or at the inftance of the party concerned ; and fometimes 
affirmed, fometimes corre&ed, by the magnum conjilium. 

(3O That though the ordinary courfe of receiving parliamentary 
petitions, and handing them over to the conjilium ordinarium, or to 
the auditores petitionum, was by the receivers appointed by the king ; 
yet it was not always fo. For, i. It feems, thzt the pelitiones commu^ 
nitatis, whether general or in the behalf of particular or private per- 
fons, were immediately delivered to the lords by the commons, or 
their fpeaker or meffenger by them fent. 2. That many times, when 

L great 
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great perfons were petitioners, or if they could get the favour of the 
houfe, private petitions were read immediately in the houfe of lords, 
and there anfwered or proceeded in as the cafe required : and fuch 
were oftentimes entered upon the parliament rolls, as appears m 
moft parliaments in the beginning of the parliament rolls. 

And thus far touching the receiving and tranfmitting of petidcms 
by the receivers, fometimes to the conjilium regis, fometimes to the 
auditores petitionumy fometimes to the lords houfe or magnum conjilium. 
Only I (ball add this one thing, that as in the beginning of the par- ' 
liaments, efpecially after 3. £. 2. the king appointed the receivers of 
petitions ; fo there was always a Ihort time prefixed, within which 
parliamentary petitions (hould be delivered, fometimes a week or 
lefs, to prevent the overcharging of the parliament with private pc* 
titions* 
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C H A P, XII- 

CONCERNING THE AUDITORS AND TRIERS OF PETITIONS* 

nPHE firft day of the parliament the king appointed the receivers 
"■" of petitions, commonly three for England, and three for Ire- 
land Wales Gafcony and foreign parts, and prefixed a time for 
the delivery of petitions to them. 

He did likewife appoint two ranks of auditors or triei-s of peti- 
tions, viz. fome for England, and fometimes for England Ireland and 
Wales, &c. and fome for foreign parts. I (hall meddle prinf ipally 
,\vith thofe, that concern England. 

This nomination of auditors of petitions was very antient ; for 
ihough in the moft antient times, as hath been before obferved, the 
concilium ordinarium, for the moft part, if not altogether, anfwered par- 
liamentary petitions of private perfojis (for I fpeak only of thefe) 
yet to difburthen the council of that great incumbrance, that they 
might the better employ themfelves in matters of public importance, 
thefe auditores petitionum were fubftituted, and gave anfwers to parlia- 
mentary petitions. For we find as antiently as 8. £. 2. anfwers given 
to fuch petitions by the auditores petitionum* 

Rot. parL 8. £. 2* w* 3* Upon the petition of Katherine GifTard 
the anfwer is, videtur auditoribus petitionum ; and m. 6. dor/, upon 
the petition of the town of Leftwithiel, videtur auditoribus petitionum, 
&c. Yet the petitions were to the king and his council. 

Thbsi; were ftiled auditores petitionum^ and affigned fometimes pur 
^er les petitions, and fometimes pur rcfponder al petitions, and fome- 

L 2 times 
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times pur oyer et tryer Us petitions : and this ftilc they continued in 
their affignation until after 28* E. 3, And during all diat time they 
had power to indorfe an anfwcr to petitions. This appears by their 
authority defcribed by the king in the declaration of the caufe of 
fummons, rot. pari. %Z. E. 3. n. 3. Le tierce caufe eft^ que ceuXj que 
ont petitions a mitter en parlement pur grevances ou d^autres befoigneSj que 
fie purroient efire exployt hors de parlement y Us liveront as cUrks foufecryes 
de Us mettre en parlement, et U roi ajjignera certeins prelatz et autres grantz 
de Us refpondre £ff ent faire droit. And then the receivers and auditors 
of the petitions are named. 

But after 28, E. 3. they loft the name of auditores pctitionumj and 
only were affigned to be triers ; whereby we may reafonably conjec- 
ture, that after 28* £. 3. they gave not anfwers to petitions, but 
only examined, whether they were proper for the parliament, and 
then delivered them over, either to the conjitium regis ^ or to the magnum 
conjtlium^ to anfwen 

And poflibly this may be the reafon of the petition of the commons 
in parliament, rot. pari. 36* £. 3. n. 31. Item pur tant que cejl par- 
lement feufi fummon pur redrejfer divers mifchiefs et grevances faites al 
commons y et que chefcun que fe fentit greve mettroit fon billy et ferroient 
lesfeigneurs et autres ajfftgnes de Us oyer ; Us queux feigneurs ijint ajflgnes^ 
fi nien toucbe U roy, font endocer Us billes coram regey et ijpnt riens eft fait ^ 
ne Us grevances de riens redrefcez : pUfe a fa bone grace d'ordeiner, 
que Us ditz bills foient veties devant Us dits feigneurs et chauncelUr et 
treforer et autres de councell de royy refponduSy et endocesy en manercy come 
droit et reafon demandenty pur Dieu et en oevre de charite; et ce devant U 
departir de dit parUment. — Resp. Le Roi U voet. 

For indeed thofe petitions were indoifed coram regCy that concerned 
more efpecially his intereft or his fpecial grace, and were referred to 
the king himfelf. Yet ji'id* rot. pari. 14. £• 3. ». 29. one bifliop^ 

one 
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one carl^ one baron, and five judges, calling die chancellor and 
treafurer when needful, were fpecially affigned to fit upon the peti- 
tions coram rege^ befides the general auditors of the odier petitions. 

The firftdireftion and ordering of the petitions in parliament by 
the auditores petitionum in the dme of Edward the third is that in the 
parliament of HiU 6. £. 3. w. i. 2. ^ 3. where were affigned by the 
king three bifhops, two barons, and four juftices, a tryer et terminer 
les petitions J^AngUterre ; and others for foreign petitions. And it was 
accorded, that they calling the chancellor, chief juftice, and treafurer, 
or fome of them, (hould proceed to try and determine the pcritiohs ; 
and that the peduons fo tried and determined by them be fent into 
the chancery under one of their feals, and that the remnant of peti- 
tions (hould remain in die hands of the clerks receivers under the 
feals of the tryers till the morrow, and fo from day to day ; et que les 
petitions, que font a tryer et determiner devant le roy, foient tryes devant luiy 
appelles a lui tiels come il voudra ; et que mefmes les petitions demourgent 
fouth les feals des auditeurs ou afcun de eux, tanque ils font reportes devant 
leroy. 

And becaufe thefe auditores petitionum after their conftitution did 
anfwer private pedrions in parliament, and fupplied the place of the 
confilium ordinarium, and eafed them, and the bufineffes that came 
before them was for the moft part in relation to fuits at law and inju- 
ries, the perfons, that were andently nominated auditores querelarum^ 
were for the moft part fuch, as were of the council judges and men 
of ability for that employment. But in after-times, as the grandeur 
of the lords prevailed, fo by degrees the power of the auditors and 
conjilium decayed, by furcharging them with a numerous company of 
prelates and lords, which poffibly were unacquainted with niatters of 
this nature ; and fo the difpatches by the auditors and confilium were 
impeded and incumbered^ 

I vnh.h 
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I WILL therefore take an eftimate of the auditores qutrelarum and 
their quality, as they flood antiently, and how gradually they were 
altered. 

14. £. 2* rot. park Ryley 186. for anfwering the petitions of En- 
gland, three biftiops, one abbot, two barons, and five judges. 

Rot. pari. 14. E. 3. «• 21. foxar bifliops, two earls, three barons, 
four judges. 

Rot. pari 15. £• 3. «. 3. two biQiops, two earls, two' barons, 
three judges. 

• 17. £. 3. two biftxops, two earls, two barons, four judges* 

18. E. 3. two bilhops, two abbots, two earls, three barons, four 
judges. 

20. £. 3. one bifhop, one abbot, one baron, four judges. 

li. £.3. three bifhops, one abbot, one prior, two earls, four 
barons, four judges. 

25. £. 3. three bifhops, three earls, two abbots, one baron, four 
judges, 

28. £• 3. three bifhops, three earls, one abbot, two barons, four 
jfudges* 

And in all thefe ciifes the chancellor and treafurer were alfo to be 
called, when there was occafion. How many, or which of the bi- 
lhops, earls, or barons, were of the council, it doth not appear. 
Pofiibly many of them were fuch. But hitherto there was a reafonable 
balance held in the conflitution of the auditores querelarum, between 

the 
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the prelates and nobility of one part, and the chancellor treafurer 
and juftices of the other part. 

But afterwards, viz. after 28. £. 3. when thefe audi tores htcame 
only tryers, the proportion of the nobility and prelates much 
exceeded. 

36. £. 3. fix bifhops, two abbots, tlxree earls, one baron, three 
judges. 

37. E. 3. four bifhops, three abbots, one duke, four earls, five 
barons, five judges.' 

50. E. 3. nine bifhops, two abbots, five earls, three barons, four 
judges, calling the chancellor treafurer fteward and chamberlain, 
as there fhould be occafion. 

And afterwards the number of the nobility rather increafed among 
the tryers. 

So that as in time the fubftitution of the auditores petitionum 
took up much of that bufinefs, which was before done by the coun* 
cil ; and as they grew to be only tryers of petitions ; fo their autho- 
rity leffened. And now the very tryers of petitions feem to be but a 
piece of formality ; for the bufinefs formerly tranfadted by the conftlium ' 
auditors or tryers is- now for the moft part tranfafted in the lords ' 
houfe, or by committees of petitions, and other committees of their 
own nomination. * 
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CHAP. XIIL 

A BRIEF RECOLLECTION OF WHAT HATH BEEN SAID TOUCHING 
THE POWER AND JURISDICTION OF THE CONSILIUM REGIS 

AND THE AUDirORES PEririONUM. 

T HAVE in the foregoing Chapter gathered out of old and obfcurc 
^ records the confilium regis, who they were, and what their power 
both out of parliament and in it ; and have brought them to their 
conjunAion with the houfe of lords in parliament/ and fo making up 
that great court and council called the magnum confilium. I have alfo 
confidered the audirores peiitionum, and what they were, and how they 
fupplied the place of the confilium regis in anfwering parliamentary 
petitions, and their various conflitutions and modifications. 

It will not be amifs to make a fummary colleftion of fuch thbgs 
as have been before promifcuoufly delivered touching the confilium 
regisy as may be of ufe in what follows, 

1. The confilium, though in conjundtion with the houfe of lords in 
parliament, had never any voice in paffing of bills or in the legifla- 
tive power ; but the fame refided in the king the lords of parliament 
and the commons. 

2. But herein they had only a power of advice and affiftance when 
called thereunto : which power of advice had a double refpeft ; one 
to the lords, to aflift and advife them in pafling bills ; another to the 
king, when the bill paffed both houfes, to give the king their opi- 
nion touching fuch queftions as (hould be by or for him moved in 
council touching the fame ; for both which advices they were quali- 
fied by their experience, education, and learning, and by being 

prefent 
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prefcnt in the lords houfc or at the committee appointed touching 
fuch bills and hearing the debates. 

3. They had no voice in the trial of a peer, unlefs they were 
peers themfelves ; but vv^re only affiftants to the court of high fteward 
to give their opinions in matters of law when required by the couit. 

4. They had of right no jurifdiftion to proceed criminally to 
xrenfure any perfon, becaufe reftrained by the afts of 25. £. 3. and 
42. E. 3. But before that time, at leaft when in conjunction with the 
•lords houfe, they did together with the lords exercife a jurifdiilion 
in criminals* And fome few inftances of criminal proceeding before 
tthe con/ilium regis were ulcd, fome by virtue of certain afts of par- 
liament giving them jurifdiftion-in fome cafes, and fome by way of 
ilfarpation, till 3. if. 7, 

5. They had not power to determine rights of freehold between 
party and party ; for it is reftrained by the ftatute of 25. £. 3. 

6. They had power in conjunction with the lords to proceed in 
errors upon judgments in the king's bench, until by degrees that 
power was appropriated to the lords; but even then their advice in 
matters of law ought J0 jure to be demanded, and without apparent 
and great caufe to be followed. 

7. But out of parliament they had no power to hold plea upon 
writs of error, but had only an aflifling or advifmg power, ~ 39. £. 3. 
14* I. H. 7^ 19, 

8. They had power, both in parliament and out of parhament, 
upon petitions coming before them, to remit and fend the petitions, 
fometimes by writ, fometimes by indorfement, fometimes widi parti- 
cular direction, fometimes with fpecial directions, fometimes only 

M gencralh-. 
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generally, to the proper courts to which the remedy of the matter 
complained of belonged ; biit not to determine finally caufes, diat 

were relievable in other courts. 

9. They had power, both in parliament and out of parliament, to 
proceed to the determination of fomc caufes, that more fpecially 
concerned the king's intereft ; fomeumes by virtue of an indorfement 
by the king fait droit fait, as in petitions of right ; fometimes by 
their own power, as in calJes of aid-prayer of the king, pwcedendo in 
loqueld eL ad judicium^ fcire facias to repeal patents, partitions, 
dower, and liveries of lands in ward to the king, traverfcs, mour- 
Jirans de droit, idiotJ examinando, atate probandd, and fome. others. 

And diefe were fomeumes determined by this conjilium in parliament, 
fometimes out of parliament ; but moft commonly by the chancellor 
and council, and of latter dmes by the chancellor with the advice of 
the council. 

10. But in all cafes, where a matter of fa<5t was either put in iflue 
or inqpirabk, it was not done as now in chancery by examination of 
witnefles, unlefs in cafe of examination of an ideot : but either the 
fact was inquired preparatorily by an inquifition taken by virtue of a 
commiflion out of chancery ; or if an iffue were joined, it was fent 
into the king's bench to be tried, and then judgment was given in 
the king's bench, and fo it is to this day. To diis purpofe fee the 
notable record rot. pari. g. E. 2. m. 7. where upon a complaint in 
parliament by Badlemire, conftable of the callle of Briftol, for divers 
riots and mifdemeanoui's, they were called coram cortJUio, and the de- 
fendants by attorney appeared and pleaded not guilty, and a ]\\vy of 
twenty-four knights returned coram conJiUo found diem guilty, and 
they made fine to 4000 marks. Vid. fimile rot. pari. 5. jR. 2. n. 43. 
where Clivedon accufed Cogan in parliament of treafon, and he 
pleaded not guilty, et de hoc pOfiit fe fitpcr patriam, and the cafe there- 
upon dlfmiffed to a trial at law. 

And 
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And this held, not only in the cafes mentioned laft, wherein they 
Jiad a decifivc power de jure, or in cafes criminal or civil depending 
before them before 25, £• 3. but alfo in thofc cafes, wherein they 
by their power fometimes ufurped jurifdiftion after that ftatute. 
For trial of caufes by witneffcs examined by commiflion was brought 
in by clergymen, who were chancellors, and were either doftors of 
the civil law and canon law, or much favoured it ; though now by 
its long ufage it is not in prudence to be fliakcn. 
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CHAP. XIV. 

CONCERNIXG THE LORDS HOUSE AND THEIR JURISDICTION.. 

nr\ H E lords houfe may be confidered two ways. — i. Eirfier fim-^ 
-■• ply as confiding of the lords fpiritual and temporal ^ and upon- 
that account they had a voice in the legiflative power ; and the cort^ 
fiUum regis ordimrium, whether judges or others, unkfs they were alfo- 
lords of parliament, had no voice at all with them, but w^re and 
flill are only to advife and aflift when called thereunto. — Or 2. as the 
magnum confilimn, eonfifting of a conjunction of the lords of parlia- 
ment and the cofijilium regis* 

Now whether their exercife of jurifdiftion,. that is, dccifion of 
caufes civil or criminal, were lodged in the houfe of lords in the firft- 
capacity or in the fecond, or in neither, is here confiderable. 

And it feems, that in two fpecial cafes they had and ftill have 
jurifdi(5tion fimply in the firft 'capacity ; namely, i.in cafes of breach 
of their privilege by arrefts or fuits in inferior courts : — 2. in cafe of 
trial of a peer in cafe of treafon felony or mifprifion of treafon by 
temporal lords. 

But as to other caufes, efpecially between party and party, or in 
criminal caufes that concern not peers in capital offences, mifprifion 
of treafon, &c. we muft diftinguiftx the times. 

In antient times, efpecially in the time of £.1. they did de 

fa£io exercife a civil and criminal jurifdiftion, and had a great current 

of practice and countenance of law in fo doing, as appears by the 

numerous judgments given by them in the time of £» i. Ubro par- 

liamenti. 

Anp 
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And it fectns, that this jurifdiftion was fo exercifed in thofe times 
in the fecond capacity ; not limply as they were lords of parliament ;. 
but as together with the confejfus confdii ordinarii they made up that 
great court called magnum confxlium in parliamento or curia parliament}. 

Anp this I am perfuadcd to believe upon thefe accounts fpecially;- 
—I. Becaufe the fummons of the lords is ad traSlandum fuper arduis 
vegotiis regni : and though it is not impoffible/ that under that general 
title they may be ordinary judges of private differences between paity 
and party ; yet fuch feem to be too low and inferior to the end and 
reafon of their convention ; and if it were admitted would poffibly 
confume their time about petty things, to the detriment of the great 
end and bufinefs for which they were called, ardua negotia ecclefiam et 
regnum concernentia.^^i. Becaufe we Ihall find the conJiUum regis 
great officers and judges gave their confents and fuffrages with the 
lords in parliament, as appears by thofe many inftances that all are in- 
the placita parliamentl E. i. — 3. Becaufe when the caufes deduced by 
petition in parliament were not fent to the feveral courts, as was 
ufual, but finally decided in the lords houfe ; they were many times 
determined by the confilium ordinarium, if they were fmall and of 
little moment, or if the lords were taken up with matters of greater 
moment. 

And thus feems to be the ftate of this bufinefs in thofe elder times. 

But in later times it grew to be otherwife. The lords being great 
men did by degrees gain ground upon the conjilium ordinarium^ efpe- 
cially about the time of iJ. 2. and fo downwards, and the authori- 
tative jurifdidtion was claimed and ufed by the lords fpiritual and 
temporal ; and the concurrence of the judges and confilium ordina^ 
rium was ufed by way of afliftance, though not without great deference 
and refpeft. So that as in the legiflative jurifdidion the judges and 
confilium ordinarium were but to advife and affift when called ; fo it 

was 
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was alfo ufcd in matters of jurifdidion where caufcs came to be 
heard in the houfe of lords. 

As to the king's confent in matters of contentious jurifdiftion, it 
is frequently mentioned in the judgments given in the lords houfe, 
as well antiently as of latter times. 

This aflent of his was of two kinds. — i. A(5bjal, which was many 
times de faSio given, but rarely if at all denied, when the houfe gave 
their judgment. And this confent of the king is entered of record 
very frequently, as we (hall have occafion to fee 'hereafter. — 2. Vir- 
tual : for although the king gave not his aftual aflent ; yet, it being 
fuppofed that the jurifdiftion was lodged in the magnum cortfiliumy or 
the houfe of peers by the law of the land being convened by the 
king's writ, it was taken, that the king's confent is involved, though 
he were not aftually prefent. Voluntas regis in curia lucetj ran in 
tamerd. 2. i?. 3.. as when a judgment is given in the king's 

bench, it is fuppofed to be virtually given by the king, when done by 
virtue of liis commiflion authority and the law of the land. 

All this hitherto in this Chapter is faid only by way of conceflion 
or admiflion of the jurifdliftion of the houfe of lords in decifion of 
caufes. But that fliall be more ftridkly confidered and examined in 
what follows. 
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CHAP. XV. 

CONCERNING THE JURISDICTION OF THE LORDS HOUSE 
SPECIALLY : AND FIRST CONCERNING THEIR JURISDICTION 
IN THE FIRST INSTANCE.. 

npHE jurifdiftion, as (bmenmes it hath been de fa£lo exercifed, 
•■■ and hath been heretofore by fome difputed, is of two kinds.— 
I. That, which is exercifed in the firft inftance or by way of original 
fuit or petition.— 2. That, which is exercifed in the fecond inftance, 
either by way of adjourning caufes thither, or by way of writ of error 
or appeal. — As to the former of thefe, namely, jurifdiftion of caufes 
in the firft inftance, they are in their natures of two kinds : i. fuch as 
are criminal caufes ; 2. fuch as are civil caufes.. 

And certain it is, that de faEfo fometimes they have taken cogni- 
zance of caufes by petition in the fiiil inftance, as well antiently 
when the confilium regis feemed to have a concurrent voice, as fince 
tliey came to be afliftants only. 

And although the moft ordinary and indeed the true legal me- 
thod of handling parliamentary petitions, as well by the conJiUum 
regis when before them, as the auditores petitionum when before them, 
and the magnum confilium or houfe of lords when before them, was 
not to decide them, but to remit them to proper ordinary courts of 
juftices, fometimes generally, fometimes with fpecial direftion ; yet 
it cannot be denied, but that fometimes, as well antiently as mo- 
dernly, the magnum confilium or lords houfe in parliament did proceed 
to decide and determine caufes brought before them by original 
petition. But how far or how juftly by the laws of the land this 
might be done, (hall be ccnfidercd, (i.) in general; (2.) in fpe- 
cial. 
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cial, under the feveral diftribution of thefe original caufes into caufes 
criminal and caufes civil. 

(i.) Certainly the original cogni2a:nce of caufes in the lords 
lioufe was always highly incongruous and prejudicial to the people 
in many refpefts : as — i. By reafon of the ^reat attendance that it 
required, in as much as ncccflarily thefe caufes and their hearing 
mufl give way to v/eighiier matters. — 2. In refpeft that parliaments 
were of no long continuance anciently, and many times prorogued 
or diffolved before fuch caufes could be heard, and then the fuitor 
and defendant loft their labour and expence in attendance. — 3. The 
ancient courfe even in parliament was, if a matter were put in iffue, 
that either commiflions iffued out of chancery to try the point return- 
able thither, or elfc the record was fcnt into the king's bench to tp/, 
who alfo gave judgment; fo that they were fain to go through 
feveral courts before they could come to a conclufion of the caufe. 
I never read of any trial in capital caufes by a jury at the lords bar, 
but only in the cafe of Thomas lord Berclay, 4, £. 3, for the death 
of E. 2. de quo infra. — 4,. The modern courfe of trial by examination 
of witneffes, either viva voce or by commiflion, is ten times worfe, 
becaufe the lords are thereby judges of fa6t as well as of law ; and 
whereas if a jury give a falfe verdidl an attaint lies, here he is reme- 
dilefs if the lords make a wrong coUeftion or conclufion upon 
witneffes, and the party has loft that trial that the law of the land 
.and Magna Charta fo much affert, the legale judicium par ium fuortan. — 
5. But that, which is more than all the reft, the lords are great per- 
!ibns ; and if they give judgment againft law, there is no appeal to 
any but themfclves. If there be an appeal to the houfe of commons, 
the lords will not allow it : if to both houfcs, the fame muft pafs 
through the houfe of lords, who will be doubtlefs partial to their own 
judgment once given : if the appeal be to another parliament, it 
is true the lords may reverfe the judgment given by themfelves ; but 
who can expeft they will do it ? 

The 
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The wifdom of the laws of England is remarkable in thefe parti- 
culars. — I. That although the judges are conftituted by the king 
and chofen out of learned men knowing in the laws ; yet they are 
not nobles^ nor peers of parliament, or fuch as would be too great 
to be called in queflion for corruption, or their judgments to be 
examined if there be caufe.— 2. That the ordinary courts of juftice 
are Itill under the check of a review by writ of error, if there ht 
caufe : the judgments in the common pleas examinable in the king's 
bench, thofe for the moft part in the exchequer chamber, thofe in 
the exchequer before the chancellor and treafurer, and all of them 
either mediately or immediately in the court of parliament. 

But to begin with an original petition in the lords houfe, which 
is now (imply the court of the laft refort for appeals, is pfepofterous 
and infinitely prejudicial to the people. 

So that if we may judge what is unlawful by what is highly iiicon- 
. venient, we have no reafon to think fuch a kind of jurifdidion in 
original fuits was lodged in the lords houfe^ 

(2.) But befides this topic of inconvenience, there afe not only 
fundry petitions of the commons againfl: this kind of proceeding in the 
lords houfe ; but the flatutes of 5^ E. 3. ^ap. 9; 25. Ei ^.Jl. 5^ capk 4. &^ 
42. £. 3. cap. 3* are general, that none be put to anfwer in criminals with-* 
lout prefentment, nor touching his freehold without due procefs of law, 
which extend to all courts, and fome of the parliamentary petitions 
againfl proceedings upon fuggeftion even in the court of parlia^ 
ment. 

But I (hall defcend to particulars4 



N CHAP* 



90 JURISDICTION OF LORDS HOUSE OR PARLIAMENT^ 



CHAP. XVI. 

CONCERNING THE JURISDICTION OF THE LORDS HOUSE IK 

CRIMINAL CAUSES. 

CRIMINAL caufes are of two kinds.^ — i.Such as are capital, where 
the judgment is lofs of life, as treafon and felony. — 2. Such as 
are lefs than capital, where judgment commonly is fine, imprifon- 
ment, and foraetimes other corporal punifhment, as the pillory, &c. 

As to the former of thefe, there were anciently in parliament thefe 
feveral ways of proceedings. 

1. By way of authoritative declaration of treafon purfuant to the 
claufe of 25. £. 3. touching treafons not therein fpeeified. And this 
was and ought to be done by the king lords and commons by ad of 
parliament *. And this equally concerns all perfons whether peers 
or other. Such were the declarations of treafons touching John 
Imperial rot. pari. R. 2. the treafon of -f* for breaking 
prifon, rot. pari. H. 6. And therefore the declaration of the lords 
only acquitting the fad of the earl of Northumberland from treafon 
rot. pari. 5. H. 4. being only by the lords, was not fuch a declaration 
as was warranted by 25. £• 3. de proditionibus. But this concerns not 
the bufinefs in hand. 

2. There was antiently a courfe, upon an accufation in the behalf 
of the king or by his conunand, to give judgment of death by the 
lords with the king's aflent. And fuch was the proceeding rot. parL 

* Nota, the cafe of the judgment of the earl of Salifbnry though dead 2. ^. 4. «. 30. 
was upon a kind of conditional attainder by ad of parliament z. //. 4. «• . if they 
ihoold after take part with R. 2. Placita corona in parliamento i. ^. 4. n. 10. upon the 
petition of the commons. 

t The cafe of ia John Mortimer in t. H, 6. is probably meant. See r^t. /«r/. 
V. 3./, 202.— F. H. 

4. E. 
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4% E. 3. againft fome peers, as Mortimer and Matravers, about the 
death of £. 2. at which time alfo the lord Thomas de Barclay, though 
he were unqueftionably a peer of the realm, and was fummoned to 
and fat in divers parliaments before and after, yet waived his trial 
by peers and pleaded not guilty to the accufation, et de bono et nulo 
ponlt fe fuper patriam ; and a trial was thereupon had by twelve 
knights and efquires of the county of Gloucefter in pleno parliamento at 
the lords bar, and by diem he was acquitted ; - the only precedent 
that ever I faw of a trial of a peer by other than his peers, and that 
by a jury appearing at the lords bar in parliament. 

But befides thefe peers, that were tried upon an accufation of trea- 
fon thus exhibited, there were fome that were not peers had judg- 
ment of death given upon them, as Beresford Gurney and others 
for the fame offence. But there is a folemn memorial entered upon 
the roll n. 6. ne trahatur in confequentiam^ viz. 

Est ajentu et accordt per noire felgneur le roy et touts les feigneurs en 
plein parlement, que tout foit il que les dits peeres come judges de parkment 
emprijirent en la prefence notre feigneur le roy a faire et rendrt les dits 
judgements per ajfent da roy fur aucunes de eux que ne fuerent pas leurperesy 
et ce par ench^on de murder de feigneur lige et defiru£lion de celui que fut 
cy pres de fane roy all etfitz du roi. ^e pour t ant ^ que les dits peres que ore 
fonty ou les peres que feront a temps a vener^ ne foient nies tenus ne charges 
a rendre judgement fur autre s que fur peres j ne a ce faire. Mes ayent les 
peres de la terre poer eins de ceo pur touts jours foient difcharges et quites. 
Et que les avant dits judgments ore rendus ne foient my trete en en-^ 
fample tCen confequence en temps en venir^ par quoi les dits peres puijfent 
etre charges defores d^adjudger autres que lur peres contre le ley de la terre ^ 
Ji autiel cafe aveigne, que dieu defend. 

Though this declaration is in part to own their power, but to dif- 
own any compulfion upon them to give judgment upon others than 

N 2 their 
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their peers ; yet the conclullon tells us, that fuch a judgment is 
againft the law of the land *. . And it is obfervable, that though 
the cafe then in hand was a judgnicnt of deaths yet the tenor of the 
declaration is general. 

And yet the lords were not as good as their words ; for in the cafe 
of Gomenies and Wefton i. jR. a, though they were no peers, 
judgment was given againft them for trea£bn ; and the like was done 
in Hallos cafe i. H. 4* 

Yet it feems, even before the ftatute of i. i/, 4. hereafter men- 
tioned touching appeals of treafon and other mifdemeanors, the 
party accufed by fuch a "private impeachment might decline the trial 
by the lords by examination of witneffes, and put himfelf upon a 
trial by the country. 

And thus rot. pari. 5. i?. 2. n 43. when Clivedon accufed Cogan 
in the lords houfe in parliament for a treafonable offence, the party 
impeached, being only a commoner and no peer, pleaded not 
guilty to the impeachment, et de ceo il foy mette de hone et male 
fur le verdit de payiSy et fur ce al fyne de ce parkment fuerent les partyes 
adjournes devant les jujiices a la commun ley de quant que appartient a ct 
ley. 

And this ii agreeable to Magna Charta^ cap. 29. necjuper eum tbimus 
nifi per legale judicium parium fuorum. And this being duly confidered^ 
may perchance go far in impeachments of commoners, efpecially 
by private impeachments, and poffibly by others, as to the point of 
trial by examination of witnefles before the lords in criminal 
caufes. 

Some indeed have thought this declaration of 4, E. 3. being done 

• Fid. Journ. Dm. Proc. 2 Julj 1689,— F. H. 

thus 
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thus folemnly in pleno parliamento was a ftatute * or a6t of parlia- 
ment. But that feems not fo clear. But it was certainly as folemn 
a declaration by the lords as could be made lefs than an a£l of par- , 
liament^ and is as high an evidence againft the jurifdidtion of the 
lords to. try or judge a commoner in a criminal caufe as can poffibly 
be thought of: i. becaufe done by way of declaration to be againft 
law : 2. becaufe it is a declaration by the lords in difaffirmance of 
their own jurifdidtion, which commonly judges chufe rather to am- 
plify, if it may be, than to abridge. 

3. The third method of proceeding in capital cafes, as alfo 
fometimes in caufes merely criminal, was by a kind of parliamen- 
taiy appeal by certain lords appellants. Thus it was done in the 
gre;at procefs in parliament ii. 12. 2. by the lords appellants, and 
afterwards in 21. J2. 2. by lords appellants of the contrary fadtion. 
And this not only, where peers were appealed, but where com- 
moners were alfo appealed, who had in thofe cafes judgment of 
death. 

4. The fourth covirfe of proceeding even in capital caufes was by 
articles of impeachment by the houfe of commons. And this was 
commonly ufed, not only before the ftatute of i. i/. 4. de q^o infra, 
but after, as in the impeachments of Gomenies and Wefton and 
the bifhop of Norwich i. &f 7. -R. 2. Lyons and Alice Peres 50. E. 3. 
the duke of Suffolk in 28. H. 6. the duke of Buckingham 3. Cba, the 
earl of Strafford in 16. Cha. and divers others : and that not only in 
cafes capital, but fuch as were only mifdemeanors. 

Now to give an account how the law hath been taken touching 
thefe kinds of proceedings, and what hath intervened touching 
them. 

* The jadges in 16S9 inclined to this opinion« See Journ* Dm. Fr9c» 2 July 1689. 
*--F. H. 

I. For 
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1. For the firft of thefe there is no queflion ; for fuch declarations 
by the king and both houfes in purfuance of the ftatute of 25, E. 3» 
are of the ftrength of afts of parliament. 

2. For the fecond of thefe, viz. impeachments of treafon by the 
king's minifters, as his attorney generals, this hath been held againft 
law, and particularly againft the ftatute of 25. E. 3.7?. 5. cap. 4. before 
recited. And though it were a turbulent time, yet it was fo granted by 
the lords diemfelves in the impeachment prefented by mr. attorney 
Herbert againft lord Kimbolton and the five members of the houfe 
of commons, and the profecution thereby defifted from, and the 
accufation withdrawn. And indeed the ftatute of i. H. 4. feems to 
include this cafe. 

.3. As to appeals of treafon and mifdemeanors, though they were 
in ufe at the common law, as appears by Britton cap. . and 
much ufed in parliament, efpecially in the time of R. 2. yet by the 
ftatute of I. i/. 4* cap. 14. all appeals of treafon and alfo of mifde- 
meanors in parliament at the profecution of any private perfon are 
wholly taken away. For the words are general, that no appeals be 
from henceforth made or in anywife purfued in parliament in time to 
come. Fid. rot. pari. 8. H. 6. n. 38. 

And therefore in this parliament now continuing by prorogation, 
where the earl of Briftol delivered in articles intitled of high treafon 
and other mifdemeanors againft the earl of Clarendon, upon a folemn 
reference by the houfe of lords to all the judges, it was unanimoufly 
refolved and fo reported, that both as to the matters of mifdemea- 
nors as well as thofe of high treafon this impeachment was againft 
law and againft the ftatute of i. H. 4, c. 14. 

It is true, that rot. pari. 15. £. 3. n. 41. there was a judicature 
fct up by aft of parliament in the lords houfe for mifcarriage of 
public minifters, viz. que foient oujles et punifes par le judgement des 

peres 
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peres tt autres covenablesy mifes ; et fur ce le roy ferra prononcler et fane 
execution fans delay folonc le judgement des peres en parlement. But this 
jurifdidlion lafted not long ; for by the parliament of 17, £. 3. «. 23. 
that whole parliament is at once repealed, et perdu le nofme de fiatut 
come eel qu^eft prejudicial et contraire as kyes et ufages de realme et as 
droits et prerogatives de noflre feigneur le rcy, and was never cnaded 
again. 

4, But as to a criminal proceeding upon an impeachment fent up 
to the lords by the houfe of commons, that was never efteemed 
within the prohibition of the ftatute of i. H. 4. and accordingly it 
was declared by the judges in that refolution above mentioned in the 
cafe between the earls of Briflol and Clarendon. And the reafon is ; 
becaufe the accufation or impeachment of the houfe of commons is 
in nature of the higheft prefentment or indiftment by the grand in- 
queft of the whole kingdom. 

In rot. park 2. H. 4. n. 30. after the making of the ftatute of 

1. jFf. 4* there was a ftrange judgment of treafon given againft the 
carl of Salifbury after his death by the houfe of lords *. Rot. pari. 

2. H. 5. ^. I. n. 12. a petition of error by his heir was preferred 
and received by the lords ; and among other apparent errors, which 
are entered rot. pari. 2. H. 5. p. 2. n. 13. he afligns this for error, 
that the judgment was given fans petition ou ajfent de communes en le 
dit parlement y queux de droit ferront peticioners ou ajfentours de ceo que 
ferra ordeine pur ley en parlement. The lords neverthelefs affirmed 
their judgment ; and in 9. H. 5. the earl obtained an a£k of reftitu- 
tion. I only mention it to this purpofe, that notwithftanding the 
ftatute of I. if. 4. an impeachment by the commons was always 

* But nota this judgment againil the earl of Salifbury after his death was in purTience 
of a kind of conditional attainder, if ever he took part with R, 2. Vid, rof. pari. 
1. H. 4. 

allowed ; 
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allowed ; and accordingly it hath been pradtifed in all fucceeding 
■ages fince. 

The caufcs before mentioned arc indeed principally capital caufes, 
as^reafon and felony. But withal the refolutions in the cafe of die 
earls of Briftol and Clarendon extend tlie ftatute oi i. H. 4, to cri- 
minal caufes that are not capital : and the plain words of the ftauitcs 
of 25. 28. & 42. E. 3. againft putting men to anfwer upon fuggeftion 
without prefentment extend equally to all criminal caufcs as well as 
capital. 

And yet I muft grant, that even in criminals the houfe of lords 
did exercife a jurifdidion as well after thofe ftatutes as before. 

!• In all cafes, where by ff)ecial afts of parliament the king's 
council had jurifdidtion, which are remembered fupra Chap. IV. 
there the magnum con/ilium or the lords houfe had a jurifdiftion. And 
although it feems, that at firil or in the more antient times the lords 
and con/ilium regis made as it were but one magnum conjilium in parlia* 
ment ; yet when in procefs of time the whole power was aifumed by 
the lords houfe, fo that they became the court and the judges and 
others of the conjilium ordinarium became but aififtants, the lords in 
parliament carried with them the authoritative jurifdidion in thefe 
cafes. 

2. Whereas by the tacit conceffion of the commons petition in 
parliament rot. pari. i. i?. 2. ». 87*. and the fuller enforcement thereof 
rot. pari 2. jR. 2. p. 2. ».4. both mentioned at large yifrtf Chap. IV. 
there was a loofe left for fome jurifdiftion in the council, where the 
offenders feemed too great for an ordinary profecution, or the nature 
of the offence carried on by oppreflion with a high hand ; the houfe 

• Fid. ret, farh i. /f. 4. ». 162. confirming the ftattttc l. R. %. 

of 
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of lords after the abovtmentioned ftatutes did many times interpofe 
witli their power, and called the offenders before them upon com- 
plaint of private perfons. But it rarely ended in any judicial 
punilhment, unlefs the parties fubmitted thereunto ; but only a due 
provifion to amend the inconvenience. 

Such were thefe that follow. 

Rot. parL 4. ^> 2. n. 17. touching fonle dangerous letters fup- 
pofed to be written by Ralph Ferrers found to be forged, and there- 
upon rot.parL ^. R^ 2. «. 42. difcharged. 

Rot. pari. 5. R. 2. «. 45. a great riot by the town of Cambridge 
upon the fcholars. They fubmit themfelves de alto et bajfo to the 
king's determination ; par vertu de quel fubmijjion le roy par advice de 
prelates et feigneurs en ce parlement feizes their franchife, and gives 
part to the univerfity, and reftores the reft to the to^yn. 

KoT. pari. 8. R* 2. n. 12.* Candilh upon the complaint of the 
chancellor for a fcandalous defamation by a petition. He Candifh 
is fined and imprifoned. But this is but purfuarit to the aft of par- 
liament againft tfaofe, that fail in proof of their petitions. 

Ibidem «. 19. the townfmen of Bury adjudged by the lords to 
be bound to the abbot in bonds with certain conditions, -ment obfiant le 
-commuf^ ley de terrt eft encounter c^ graunt et ordonnance ; for it was a 
capitulation by the townfmen by confent to gain a pardon. 

Rot. pttrl. 15. R. 2. n\ i6t upon the petition of the prior of Hol- 
land touching a riot artd forcible entry, a commiffion iffued to a 

• There is an cn-or in this reference ; «. 12. of 8. R. 2, being the cafe of Walter 
SibiU, who was fined an^ imprifoned for de&ming Robert de Vere, earl of Oxfords 
— F. H. 

O (erjeant 
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fcrjeant at arms to take and bring in the rioters. They came and 
confefled the riot, and were committed to the Tower till they made 
fine to the king, which they did. This is the only cafe of latter 
times, wherein offenders of this kind were fined : but yet it was 
agreeable to law ; for they had by the aft of •^^ cognizance of 
fuch cafes. 

Ibidem //• 17. the abbot of St. Ofyth complained of oppreffion 
and maintenance by John Rokell. He was committed ; and after 
the difference ended by the award of the duke of Guyen. 

Ibidem n. 19. Brian committed for putting a papal bull in exe* 
cution. This was within the cognizance of the lords by the ftatutc 
of provifors, which refers it to the con/ilium regis. 

Ibidem «. 20. 21. Hardinge committed to the Tower for a falfe 
accufation againft the archbifhop of Canterbury. This was but inci- 
dent to their jurifdiftion. 

Rot. pari. 16. R. 2. «. 19. Richard Gomefter complaining of the 
power and oppreffion of his adverfary referred to an award ; and if 
not ended that a good jury be returned in the fuit in the court 
below. 

Rot. parL 1 7. R. 2. «• . between Windfor and Scrope touching 
champerty. The defendant acquitted by the judgment of the lords 
fpiritual and temporaL 

Kor. pari. 4. H. 4. «. 19. between Pomeroy and Courtney touch- 
ing a riot, forcible entry, maintenance, and oppreffion in a fuit at 
law. Direftion given only that a good jury be returned. 

t The original has a blank here.— F. H. 

Ibidem^ 
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Ibidem n. zo. between the abbot of Newnham and Courtney 
for a forcible entry and other outrages. Courtney committed and 
ordered to keep the peace* 

Ibidem »• 21. Portington againft the fame Courtney for oppref- 
fions and undue obtaining of releafe. The releafe, by confent of 
Courtney and judgment of the lords and king, thereupon vacated, 
and a fpecial aflife direded. 

Rot. pa7'L 13, H. 4. ». la,. between the lord Rofs and Tirwhitt 
for riots. Referred to the archbilhop's award, and by hiiii ended. 

After the time of H. 4. I find very little footfteps of proceeding 
in the lords houfe in cafes criminal : but people took their ordinary 
courfe at law ; or if they reforted to parliament, they began in the 
houfe of commons, and then it was tranfmitted by them to the lords, 
and it ended in a bill or ad of parliament. 

And thofe cafes above mentioned are the moft that I find after 
25. £. 3. which neverthelefs appear for the moft part to be, either 
in fuch cafes where the houfe of lords as the magnum confilium regis 
had jurifdi6tion by afts of parliament, as in great riots, falfe accu- 
fations before themfelves ; or where by the power and outrageous 
oppreflion and violence of men of power the proceeding of the com* 
mon law was obftrufted ; and by the power of the lords houfe and 
their interpofition that obftruftion removed, and fuits remitted to 
their ordinary regular courfe in the ordinary courts of juftice. 

And indeed in diofe turbulent times there was great neceffity and 
ufe of fuch interpofition of the lords houfe to preferve the peace, and \ 
to afford the law its due courfe and current ; and therefore in thofe 

O 2 ads 
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afts of I. jR» 2. and 2.. R. z. above mentioned tacitly allowed even 

to the corjilium ordinarluin. 

And hence it was, that when rot. pari, 2. H. 6, n. 16. the private 
council of that young prince was eftabllftied, and their power de- 
cjlared by ad of parliament, it is fpecially provided, thct all bills 
before them, that contain matters terminable at common law, be re- 
mitted there to be determined ; but if fo be the difcretion of the 
council feel too great might on the one fide and unmight on the other, 
there they might difcreetly interpofe, that fuits be fairly carried. 

And though poffibly as well the lords boufe, as the king's council, 
by occafion of thefe admiffions and exceptions, might in fome cafes 
exceed ; yet neither the one nor the other took upon them an univer- 
lal or common jurifdiftion in criminal caufes, but left them ordinarily 
to the ordinary courts of juftice# 

But in all cafes, where the evidence of the fa<5t was not clear by 
the confeffion of the parties or great notoriety of the faft, the party 
complained of might plead the general iffue, and put himfelf upon 
the country- And then die complaint was jcither fcnt into the king's 
bench to be tried, which was the ufual courfe ; or fpecial commiflion* 
of enquiry ilTuffd to try it by inqudl ; or (which was very rare) it 
was tried by a jury returned coram rege it confilio^ as was done in the 
cafe between Bartholomew Badlefmer conftable of the caftle of 
Briftol and the mayor and commonalty of Briftol ; where the jury 
was returned cm-am confilio^ and found the defendants guilty, for which 
they made fine of two hundred marks, rot. pari. 9, £. 2. n. 7. 
which diough it were a procefs coram conftlioy yet it feems to be in 
the lords houfe in parliament, becaufe entered there of record ; the 
only example of fuch a trial in parliament, except that of 4. £. 3. 
of the lord Barclay abovementioned, and that of Alice Peres, rot. 
pari. I. jR. 2. who pleaded not guilty, and was tried by a kind of 
jury^ 

Ak0 
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. Anp thus much of criminal proceedings in the lords houfc. 
Wherein I meddle not with proceedings in cafes of breach of privi- 
lege, bccaufc of another nature. Nor have I mentioned many cafes 
•before 25. JE. 3. in the times of E. i. and fome in the beginning of 
£. 3. becaufe before the flatutes of 5. 25. &f 42. £. 3. which were 
made againft proceedings without due prefentment. Nor have I 
mentioned the proceeding againft Lee rot. pari. 42. £• 3, «. 21, 22. 
&c. tliat againft Lyons the lord Latimer and others rot.. parL 
50* E. 3- n. 17. 20. againft Gomines and Wefton rot. pari. i. R.z^ 
n. 38. that againft the bifhop of Norwich, -f i?. 2 ; that againft the 
dukes of Surrey and Aumerle marquis of Dorfet earl of Gloucefter and 
John Hall touching the murder of the duke of Gloucefter J : for 
he, that carefully looks into all parts of the records of thefe proceed- 
ings, will find them, either by the promotion or petition of the 
houfe of commons, or in purfuance of ads of parliament direft- 
ing ; and therefore I do not mention them* 

And the like method of impeachments of the houfe of commons 
delivered into the lords houfe, againft as well commoners as peers, 
hath been frequently ufed in latter times. Whereupon the lords 
took the defence or anfwer of the perfons impeached; received 
proofs ; and upon a private debate among themfelves fiift had,, 
agreed touching the cenfure whether guilty or not guilty ; and if 
guilty, then proceeded to the particulars of their cenfure, and often- 
times acquainted the king with their fentence* And when the 
lords were agreed of their judgment, they fent to the houfe of com- 
mons to acquaint them they were ready for judgment. Whereupon 
the houfe of commons came up to the lords houfe with their 
fpeaker, and demanded judgment againft the perlbns impeached ; 
and the lords being in their robes, the chancellor or other fpeaker of 
the lords houfe read and pronounced the judgment of the lords. 
This was the method xifed in the parliament 1620 in 18. Jam.. 

t Rot.farh 7. R. 2. n. 15.— F. H, t Rot. fori. i. H. 4.— F. H. 

againft 
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againftthe lord chancellor Verulam, 20. Martii 1620. 3, Mail 1621. 
/^. Mail 1621. againfl fir Thomas Michel; ^. Mail 1621. againfl 
Yelverton ; 15. Mail 1621. againfl: Flood, who was firft cenfured 
by the houfe of commons, (whereof the lords complained as an 
intrulion upon their judicature) and then after a conference between 
both houfes cenfured by the lords, ^. Mali 1621. 2^. Mail 1621. 
The like method of proceeding in all points in the parliament 
2X. Jam^ as againfl: the lord treafurer, viz. the carl of Middlcfex, 
as appears by the journal book of tliat parliament. 
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CHAP. XVII. 

CONCERKINO THE JURISDICTION OP THE HOUSE OP LORDS IK 
CIVIL CAUSES IN THE FIRST INSTANCE, 

I COME to confider die jurifdiftion of the houfe of lords in civil 
caufes by original petition or in the firft inftance. 

The exercife of jiirifdiftion in cafes of this nature is of two 
kinds. — ^I. By way of tranfmiffion. — ^11. By way of decifion or final 
determination. 



L As to the former of thefe, it is without queftion, that the fame 
was always exercifed by the conjilium regis as well in parliament as out 
of parliament, and by the magnum conjilium in parliament, and by 
the houfe of lords when they affumed the judiciary power folely to 
themfelves. 

And this was nothing elfe but a remitting of petitions and peti- 
tioners to the king's ordinary courts ; fometimes generally ; fomc- 
times fpecially, with fpecial direftion either touching the procefs or 
fome circumftances or direftions of proceeding, whereby the ordinary 
courts were aflifted and proceeded to the final determination of 
caufes : and was indeed rather an a6t of advice council and diredtion;^ 
than any decifive or determining jurifdidion. 

And of fuch kinds of direftions both the antient and later par- 
liament rolls and bundles of petitions are full ; and it was and is 
unqueftionably allowed to that houfe, and was of great ufe to the 
people. 

11. As 
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II. As to the fecond, the decifive or determining jurifdiftion, fuch 
a furifdiftion as ended in a judicial ferttence or judgment and coer- 
cion or execution thereupon. And this is conliderable under two 
refpcfts or relations: — (i.) In fuits, where the king's intereft was 
concerned : — (2^) In fuits or petitions between party and party. 

{i.) Touching the former of thefe, it is certain, that in many 
cafes the lords had jurifdiftion to give a ckdfive judgment. Such 
were cafes of petitions of right indorfcd by the king to t'le houfe of 
lords ; monjb'ans de droit ; ordering of procedendo in loqueU or ad jadi- 
cium upon aid-pryns or rege inconftdto uport dlfcuffioii of the cafe, 
atate probanddy idictd examinandoy interpleading upon livery prayed. 
And hitherto may be referred many of the cafes inter placita parlia^ 
ntenti Edwardi primiy the pleas coram magno confilio rot. pari. 8. £• 2. 
«r. K y 2. for the hofpitals of Thomas of Aeon and Nbrth AUertbn, 
rot. parU 9, E. 2. i«, 3, dor/, the great plea for a livery by the flfters 
and coheirs of Gilbert of Clare eari of Gloucefter againft the widow 
of the faid earlj who to obftrudt the livery alledged flie was with 
child ; where, after many tranfaftions at length coram archiepifcopo 
Cantuari^, et aliis pr^latis ei comiiibus et baronibus, cancellariOy thefau^ 
rariOy jufttciariis de utroque banco, cancellario et karonibus de fcaccario, 
dericis de cancellaridj et aiiis de confilio domini regis, ibidem recitatus fuit 
totus procejfus ; et qvla apparet, quod tantam temporis elapfum fuit 
h tempore mortis prxdiEii comitis, concor datum ejl, quod coh^endes ad hare* 
ditatem comitis admittanfur. 

The like was that gredt ptea of the bilhop of Durhaiti, ibid. m. 8. 
for royal efcheats, and infinite more. 

And hitherto may be referred the cafes of titles of honoiar and 
precedence between the nobility; though regularly fuch cafes come 
firft CO the king, and by reference from liim to the lords* For thefc 

matters 
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m^itters of honour, whereof the lords are proper judges, fuchvvere 
the cafes rot. pari, ii, H. 6. n. 32. for the earl of Arundel, where 
judgment is given for him by the king de advifamento tt ajfenfu pra* 
latorum ducum comitum et baronum in parliamento. 

But it is true rot. pari. 3. H. 6. «» 11. in the controverfy for pre^ 
cedence between die earls marihal and Warwick it is judged by 
the king, de avifamento et ajfenfu dominorum fpiritualium et temporalium^ 
€t communitatis regni, necnon jujliciariorumj fervlentium domini regis 
ad legem J et aliorum de confilio, that the earl marihal as fon and heir 
of the duke of Norfolk nomine Jlilo et honore Norfolcia gaudeat et utatur^ 
and fo had precedence* 

Rot. pari. iy. H. 6. »» 18* the cafe of precedence between the earls 
of Arundel and Devonftiire, and referred to the judges* They re- 
turn their anfwer, that the cafe ought to be determined by the king 
and his lords, and not otherwife. Judgment given by the king by 
the advice and affent of the lords fpiritual and temporal for the 
earl of Arundel to enjoy the place and precedence by reafon of the 
caftle and honour of Arundel. And of the fame nature were the 
decifions of the houfe of lords on the titles of the office of great 
chamberlain and earldom of Oxon in 3. Car^ i. and of the title of 
lord Gray de Ruthen in the beginning of the parliament of 16* Car. i* 
by reference from the king to the houfe of lords. 

(2.) But as to petitions between party and party concerning mat- 
ters of private intereft, how far the lords could or could not exercife 
a decifive or judiciary determination in the firft inflance, hath of late 
been a great caufe of contention. 

To come therefore to fome certainty in that cafe, we muft fup- 
pofe the matters, wherein relief is defired by fuch petitions, fall 
neceflarily under one of thefe two heads, viz. First, Either they 

P are 
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are fuch as are relievable in the ordinary courts of juftice : Or, Se- 
condly, They arc not relievable in the ordinary courfc and couits 
of juftice. 

As to the First of thefe cafes, .it is certain, that the lords had 
no decifive jurifdidion in fuch cafes ; but were only to indorfe the 
petitions with a remiffion to the ordinary courfe and courts of 
jiilice. 

This appears abundantly, 

I. By the conftant declaration of the king and both houfes of 
parliament declaring their jurifdidion to extend only to fuch cafes, 
que ne purrent efployt hors de parlementy it would be too troublefome 
to fet down all the particular words of the declarations of parlia- 
ment in fuch cafes*^ Take thefe few inftances, for many more that 
might be given, plainly exj^reffing this afiertion : Rot. pari. 28* £• 3. 
«. 3, 2. if. 4» n. 15. 4« //• 4. «• 23. 6f 24. x^.H. S* t* ^* ^* S* 
p. 2. n* 4. 

2* By the ailignation of triers of petiti<His in parliament, whofe 
office it was to garble the parliamentary petitions, and to difmifs as 
they found remediable or determinable in the ordinary courts of 
juftice to their proper judicatures. 

3. By the conftant form of the indorfements of parliamentary pe- 
titions determinable by the ordinary courts of juftice, remitting them 
to their ordinary courts, viz. fequatur ad communem kgem ; fequatur in 
cancellarld per breve originale ; habeat breve formatum in cancellarid fu- 
per cafum ; and many more to the fame effeft, the numbers whereof 
were almoft infinite both in the parliament rolls and bundles of par- 
liamentary petitions. 

4. By 
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4:* By the judgments of the lords themfelves in ^irliament. 
'Amongft many that might be inftanced, I fliall only mention two 
x>r three; which, being giveh by themfelves in difafErmance of 
their own jurifdidion, are of more weight and value than a whole 
cart-load of inftances of private caufes heard and determined by 
them in the firft inftance, where poffibly the defendant durft not or 
did not plead or except to their jurifdidiom 

Rot. pari i8\ J£. r. Ryley p. 33. 35. The bifhop of WintoA 
being queftioned in parliament at the fliit of the king and his mother 
touching the patronage of the hofpital of St. Julian's in Southamp- 
ton, he pleads, that he found his church feifed thereof, and de- 
mands judgnient,^ Jlf^^j/^;;^ breve domini regis in'de refpondere. Judg- 
ment thereupon given, ideo quoad hoc fine die ad pr^fem ; et dominus 
rex haheat breve verfus ipfum^ quod reddat ei advocationem ; et quoad 
^jeSlionem ctffiodis inquiratur Veritas per patriam. 

I^ARL. 18. E. I. Ryley 43^ upon a fuit in parliament between Adam 
claiming the lands of Henry Edelingdiorp as his fon and heir againft 
Hugh Lowther, Hugh pleads, that idem Adam aSionemfuam (fi quam 
habere debeat) per aj/ifam mortis antecejforis per legem communem in cafu 
confimili habere pojfit et fuum jus recuperare, fef petit judicium^ fi de 
libero tenemento fuo debeat hie re^pondere fine brevi ; et quia aSio de 
pradiRo tenemento petendo et etiam recuperarejuumy fi quid habere debeat 
velpofiity eidem Adamo per afiifam mortis antec^fforis competere debet ^ nec 

EST JUAI CONSONUM VEL HACTENUS IN CURIA ILLA USITATITM, 
QUOD ALIQiriS SINE LEGE COMMUNI ET BREVI DE CANCELLARIA 
bE LIBEAO TENEMENTO 9UO RESPONDEAT, ET MAXIME IN CASIT 
tJBI BREVE DE CANCELLARIA LOCUM HABERE POSSIT : DiSlum efi 

eidem Adamo, quod fibi perquirat per breve de cancellarid, fi fibi videret 
expedire. 

Rot. pari. 13. R^ 2. n. 10. in the cafe of Adam de Changeor, an 
original petition wa* preferred to the lords touching the forfeiture of a 

P 2 mortgagCi 
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mortgage. The caufe was heard, and the lords gave this judgment s 
// fembk al felgneurSj que la dite petition rCefi petition de parUmentj eins 
que la matire en icel comprife deufi efire difcus per la commune ley ; et pur 
ceo agardfeujly que U dit Robert irroit ent fans jour, et que U dit Adam 
ne prendroit riens par fa fuit, eins qu^il fueroit par Ic commun ley, Ji ltd 
fembleroit a faire. 

Not A I. there was matter of great equity in the cafe; for though 
the money were not, it may be, paid precilely at the day ; yet aU or the 
greateft part thereof was fatisfied. — 2. Note the judgment is not 
barely a piece of kindnefs of the lords. The words are deuji eflrt 
difcus par la commune ley, and not in parliament, for that very 
caufe. 

5. By the afts of parliament of 5. JB. 3. 25. £. 5. 28. E. 3. 
42. £. 3. no man (hall be put to anfwer touching his freehold witlb- 
out original writ and due procefs of law, which indeed is no other but 
in affirmance of the common law of the land.. 

So that upon the whole matter it is apparent, that for matters re- 
mediable in the ordinary courts remedy ought not to be given in 
the lord's houfe ; and indeed it is againft all reafon it (hould invert 
the whole occonomy of the laws • of England, as is (hewn fupra 
Chap. XV. 

In the Second place therefore I come to confider of cafes not re- 
lievable in the ordinary courfe of juftice in the king's ordinary courts, 
and how far forth the houfe of lords hath jurifdidtion or judiciary 
decifion and coercion in fuch cafes* 

And touching thefe there will be this diverfity, which will be 
applicable to this inquiry :— i. Some cafes may not be relievable in 
the king's ordinary courts j becaufe in truth there is no law already 

cftabUfhed 
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eflablUhed for their relief, though it may be juft and reafonable, tliat 
a law (hould be provided for the cafe or cafes of like nature.— 2. 
Some cafes are not relievable in the ordinary courts of juflice, by 
reafon of fomc collateral impediment or accident, that obftrufts the 
relief in the ordinary courts, though the law itfelf be more defedtive 
therein, 

I, As to the former of thefe it is certain, the houfe of lords hath 
no jurifdiftion or power of relief in fuch cafes ; for that were to give 
up the whole legiflative power unto the houfe of lords. For it is all 
one to make a law and to have an authoritative power to judge ac- 
cording to that, which the judge thinks fit (hould be law, though in 
truth there be no law extant for it. In fuch cafes therefore the 
whole parliament is to be reforted to, either to make a new general 
law which may comprehend the cafe in queftion, or to give par- 
ticular relief to the cafe by the full legiflative power and by aft of 
parliament. 

And that this is fo appears abundantly by the infbinces hereafter 
given, and many more that might be given in the cafe. 

Kor. pari. 14. E. 2. Ryley 409. Ad petitionem Martini Chamber- 
Ian to have a manor held of him by the Templars now diffolved, 
ita refponfum eftj non est lex ordinata. 

Tempore £. 3. Ryley 653. At the petition of John Kirbrookc 
to have remedy for wafte committed by tenant in tail after poflibility, 

dorfOy LEY N*EST MY UNCOR ORDEIN EN CE CASE. 

Petit. />jr/. 8. £. 3. n. 44. At the petition of Lucas Burgh the 
king's attorney praying an exigent upon a judgment in attaint 
affirmed in the king's bench againft fir Ralph Camoys, refponf. 
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IL SEMBLE A COUKCELL QUE l'eXIGENT NE POIT ESTRE AGARO 
EN CET case si ceo NE SOIT ORDEINE PAR KOVEL LEY. 

Rot. pari. 8. E. 2* /«.* . dorf. Joan de Borrefden petitioned^ 
that (he might be barred by the collateral warranty of her mother 
without aflets. The conjilium ordinarium thought it to be within the 
reafon of the ftatute of Gloucefter, which takes away the bar by the 
warranty of tlie father unlefs aflets defcend, and therefore anfwered 
accordingly. But this anfwer being recited coram niagno confili^ 
was difallowed. Et quia ijia petitio non pat eft finaliter expediri sine 
asxPLANATioNE STATUTI PRiEDiCTi, ideo ojtcndatur coram majo« 
RiBUs, et fiat inde explanation And certainly that, which was meant 
by MAjoRiBUs, was intended of the whole parliament to provide an 
explanatory aft* 

Rot. pari. . £. 3. . upon a petition for the owners to 
improve waftes in forefts, the anfwer was. Ceo ne poet ejire fait sans 
NOVEL LEY, a que Us communes ne font uncor advife d^ajfenter. 

BuNDELL. petition. 8. E. 3. n. 41. upon the petition of John de 
Roges defiring to be difcharged of a ftatute merchant extorted from 
him by his guardian during his minority, Respons. S*il foil uncor 
deins age, il ad fa fuit devant k roy ; et s*il soit de pleine age, 

L^AVERMENT NE MY GIST. 

By thefe and the like inftances it is apparent, the cafes not re- 
lievable by the law were not relievable in the lords houfe in parlia* 
ment, if the unrelievablcnefs were for want of a law to relieve 
them. 

And therefore during the fitting of this parliament f, when the 
• s. e^r 9. B. t. jf. 3. — F. H. 

t Lord Hale means the iecond parliaineot of Cba. z, wludi began % lAzy 1661, 
gnd was not diflblved till above feventeen years afterwards, naxflely, till 24 Jan. 1688*9. 
— F. H. 
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coheirs of Vantorc petitioned againft a fine obtained from the lady 
Powell by a great force ufed upon her and by fraudulent contri- 
vances of a very high nature ; yet they could not have relief in that 
way, but were conftrained to avoid it by an adl of parliament * ; and yet 
not without great difficulty, notwithftanding the cafe of £. i. 
where a fine was avoided by reafon of the fraud of an attorney infert-* 
ing more lands than were intended. 

And hence it was, that although it was notorious, that tlie 
fencers by their great power and favour in the time of £. 2, had 
obtained fines and recognizances of great value, there was a fpecial 
aft of parliament anno i. E. 3. cap» i. to avoid thefe fines and re- 
cognizances, which could not otherwife have been avoided, no not 
by a judgment of the lords houfe. 

2. Therefore we are to refort to the fecond kind of unrelievable- 
nefs of cafes, wherein yet there was relief to be had in the lords houfe 
in parliament ; namely, when it was by reafon of fome collateral 
obflxuftion that hindered the relief. 

And this was principally in thefe cafes. — i. When the king's 
intereft was concerned, who could not by law be fued as a common 
perfon might, but it muft be by petition, as in cafes of petitions of 
right, monjirans of right, aid prayed of the king, fuits for livery, and 
the like; all which, though many of them might be proceeded 
upon in chancery, yet were frequently begun and many times con- 
cluded, fometimes "before the conftlium ordinariumy fometimes in the 
lords houfe in parliament. — 2. Where the party defendant was fo 
potent, and his pradices fo turbulent, that the ordinary courfe of 
juftice was obftru&ed, as by riots, maintenance, &c. whereof before 
Chap, f . in which cafes the lords did ofi:entimes interpofe their 



• Sec private adls of 13. and 14. Cha, 2. chap, z^.^^-^Y, H. 
t Chap. XVI. Sec before p. 96. to 100.— -F. H. 
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aiuhority to remove fuch obftrudions and to give the ordinary .courfe 
of law its current ; and they had the countenance of parliamentary 
afts of conceflions for fo doing, as is before Ihewn Chap. * • — 
3. In the cafe of corruption or bribery of the judges, that were to 
determine caufes, or when they unduly made ufe of their own power 
place and authority in cafes of their own intereft, of which we have 
had formerly inftances. 

These were the cafes for the moft part, wherein the lords decifive 
jurifdi6tion was exercifed ; becaufe no relief could be ordinarily had 
otherways ; and this is accordingly fo expounded by thofe ads or par- 
liamentary deliberations in !• &f 2, iJ. 2* mentioned in the former 
Chapters. 

• Chap. XVI. p. ^. 99. 100.-— F.H. 
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CHAP. XVIII. 

CONCERNING THE JURISDICTION OP THE LORDS HOUSE IN THE 
SECOND INSTANCE, VIZ, IN CAUSES ORIGINALLY BEGUN IN 
OTHER COURTS I AND FIRST OF VOLUNTARY ADJOURNMENTS. 

1COME now to confider of the jurifdiftion of the lords houfe 
in the fecond inilance; namely, in caufes originally begun in 
odier courts. 

And this is in two kinds : — i. in relation to pleas or fuits depending 
and not determined in the courts below :— or 2. concerning fuits 
determined by judgment. 

The firft I call pleas removed by way of adjournment. The 
fecond is in cafes of writs or petitions of errors or appeals. 

As touching adjournments, they are of two kinds, viz. i. Such 
as are voluntarily made by the courts below themfelves in cafes, 
of doubt or difficulty. 2. Where it is done by the precept or 
order of the court of parliament or lords houfe or by the kmg*3 
writ. 

Concerning voluntary adjournments of matter into tlie lords 
houfe, it was frequently done, i. in cafes of great difficulty; 2. in 
cafes of great weight, moment, or concernment : bodi which were 
fometimesof the whole caufe to recerv^e its determination thercj^ 
fometimes only of fome particular point or queftion. 

a Ani> 
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And this was oftentimes of great ufc to the ordinary courts of 
jufticc ; for here was a kind of concentration of the men of grcateft 
learning in the laws, as the chancellor, juftices, king's ferjeants, 
matters of chancery, and other of the king's conjilium ordinarium ; 
and befides this there was the reputation and authority of the nobility 
and clergy. 

Thus in 40. £• 3. 34*. the judges advifed with tlie lords in par- 
liament touching the conftrudion of the ftatute of amendments. 
And thus it was frequent for whole causes to be thus adjourned 
into the lords houfe. P. 4. £. !• rot. . coram regCy Tl 15. £. i* 
ibid. rot. . jT. 31. £• i. rot. 34. ibid. P. 9. E. 2. ibid. rot. 112. 
rot. pari. g. H. 5. p. 2. n. lu iz. touching a prohibition iffuing out 
of chancery* 

Sometimes the caufes were of that moment, that they could not 
well be fettled without the joint advice of both houfes, who were 
thereupon called together. Such an inftance we (hall in the next 
Chapter meet with, 14. E. 3. Staunton's cafe. 

And this courfe of adjournment, efpecially for advice, into the 
parliament is no other but what is direAed by the ftatute of Weftniin- 
fter 2% cap. . 24. Scrikant caftts, in -quibus c-oncordare non poffunt ; et re- 
firatit eos ad proximum parliament um. And the like diredion in efleft 
is given by the ftatute of 14. £. 3. in cafes of delays of judgment by 
reafon of diverfity of opinion difficulty or weight, whereof hereafter. 

But this courfe hath not been much of vife in latter ages, by reafon " 
of the delay it gave in proceedings and the intervention of public 
bufinefs. But in cafes of difficulty in latter ages adjournment of 
caufes into the exchequer chamber for advice hatli fupplied in a 
great meafure thefe difficulties. 

• Fid, M. 40. E. 3. plnciio 39. 
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CHAP. XIX. 

CONCERNING THE REMOVAL OP RECORDS INTO PARLIAMENT 
BEFORE JUDGMENT BY THE KING's WRIT OR COMMAND OF 
THE LORDS, AND ANTICIPATION OF JUDGMENTS BY THEM; 
IN INFERIOR COURTS. 

IT is regularly true, that antiently the lords in parliament did fome^^ 
times upon complaint of delays of proceeding in judgment in the. 
ordinary courts of juftice, either by reafon of difficulty or fome other 
matter, indorfe petitions with advice and remembrance to the fubor- 
dinate judges to give all due expedition to bufineffes fo depending;. 
Yea and many times before the ftatute of !• £• 3. cap. Z. fometimes 
by order of the lords, fometimes by the king's writ under the great 
or privy feal, upon petitions in parliament, records were removed 
out of the courts below into parliament before judgment, which 
were for the moft part remanded again without any thing done there- 
upon. Fid.Pafch. 33.£. 3. B. R. rot. $. Vantort's cafe, T*. 3i.£. i, 
B. R. rot. 34. Montford*s cafe, and divers others in thofe elder 
times. But thefe mandates tending to the delay of juftice were 
afterwards difufed, efpecially by reafon of the ftatute of i.. E. 3.. cap. 8,. 

But it was neither lafual nor regular for them, at any time before 
judgment given in the courts below, to remove the records before 
themfelves or before, the council to dired what judgment (hould be 
given in the courts below, and fo per faltum anticipate the delibera- 
tion and refoliition of the ordinary coiuts, unlefs in two cafes : — 
I .. When it was defired by the courfl below for their own fatisfaftion 
in cafes of weight or difficulty, as in the precedent Chapter : — Or 
2. in the ordinary courfe of an aid-prayer of the king in the courts 
below, or in iffuing a writ of rege inconfulto where the king's intereft 

Q^z was. 
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was concerned. — ^Such anticipations as thefe, as they iffued out of 
chancery ordinarily, fo fometimes in cafes of weight it was done by 
the king's mandate or the command of the lords in parliament. But 
this being but in nature of an ordinary procefs, I (hall not further 
enlarge upon it. 

. And that the anticipation of judgments in this manner by the lords 
was neither ufual nor regular, vide roL pari. 8. £. 2. m. 18. Upon 
the petition of Thomas Hobledon, praying that a record depending 
by writ of error in die king's bench might be renv>v€d in plenum 
parliamentuniy becaufe it had been long delayed ; the anfwer was, 
Ssquatur phcitum cor^m rcge quoufque revotctum z^l affirmatum fuerit, 
with a monition only to the judges to proceed to judgment cum ed 
celeritate qua fieri potejl fecmidum Ugem et confuetudinem regni* And to 
the very like cffed a like anfwer is givcii upon tlie like petition, 
bundell. petition. 8» £» 3. «• 14*. 

For it is an unreafonable thing upon the haftinefs of a fuitor to 
■deny the ordinary couits of juftice their due time of deliberation, ot 
to fuppofe before-hand that they will not do what is agreeable to law 
in caufes depending before theiiK 

Yet I <lo coafefs, that fometimes thq importunity of petitioners 
to the lords have put them upon fuch anticipation, but rarely with 
Eny fucccfs, but delay and inconvenience to fuitors. 

And this anticipation was fometimes by writ under the great ot 
privy feal, fometimes by order of the lords* 

But by the ftatuteof u E^ ^, tap, 8. whereby it is enabled, that 
notwithftanding commands under the great or privy feal the juftices 
proceed to do right in their courts, the commands oi this nature grew 

rare. 
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rare, and when they came vere rarely obeyed, as tending to delay 
of juftice. 

The cafe of fir Geofiry Stanton was upon a couriterplca of a 

Voucher, whether continuance of feifin might be averred by a 

ftranger againft a fine, quod vide 13. £. 3. Voucher 119. There was 

diverfity of opinion among the judges, which gave fonie delay to 

the denvindant* Upon the complaint to the king and lords by ilr 

Geoffry, die record was fent for into the lords houfe in parliament. 

Rot. pari. 14. jE. 3. * And upon this petition the anfwer was, Avi/e 

^r au counfeily que par le ley de terre Geffry StantoHy <fefi efirange al fy/je^ 

ejl receivable al averment q^il a tendy pur ceo qil n\fi otijle de eel aver- 

went par le fiatut ne par autre ley^ pur que la court doit aUr al jud^meut 

fehnc cey i^c. And thereupon a writ under the great feal bearing 

ceft 22. May 14* E. 3. to the jvrflices of the common pleas to give 

judgment accordingly felonc Vadvife et agard avant dit. But die 

judges notwidilUnding forbore to give judgment ; and diereupon an 

alias ; and that not beiag obeyed a mandate iflued to the fame cffeft 

under the privy feal tefti ij. Juftii 14. JE. 3.+ But nothing was 

done by die judges diereupon ; for they took not themfdlves bound 

by fuch anticipadon or mandates. And tlier^upon he complained 

again. And the petiuon and tranfcript of the record being read en 

plein parUnuniy ajfentu ejl par touts en plein parlementy et commaund pat 

les prelates countes barons et autres du parlementy a fir Thomas Drayton y 

clerk de parlementy q'il alera aljujlices de G. B. et leur dirtnt q'ils aillent 

a judgment felonc le plea plede devant eux fans pluis delay ; et s'ils ne 

puijfent accorder pur difficulty y &?r. q^ils veignent et apportent le roll et 

record en parlement illoeques a prendenfinall accord quel Judgement fe dever 

faire. The chief juftice accordingly brought in the record en parle^ 

mcnt ; et affembUs illoeques le cbauncellory treafurery juflices del un banck 

• No. 31,— F. H. 

f I do n<3it perceive that the printed roUs of iparliament include the fab&qucnt pro- 
ceedings in parliament on this cafe df fir Qeoffry Stanton. But fee Cott. Abr. of 
Pari Rcc. 130.— F. Hi. 

et 
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et del autre.^ barons J^ exchequer y et autret de councell le roy, et en iit 
parlenient V2ues et lyes le record, et en dlt parlement debatus diligentmerJ 
et examine. En meme parlement ejl finalment accord, that fir GeofTry is* 
receivable to the averment, and Ought to recover {eifin, par quoi en 
le dit parlement- etvit dit al jujitces, q'ils aillent a render judgement.^ 
[Note,^ till a judgment en plein parlement tlie judges would not obey 
the direction.] And accordingly now the judges gave judgment 
for the demandant, upon which judgment neverthelefs the tenant 
brought a writ of error in the king's bench, Hil. 15. £. 3, B. R.. 
rot. 41 • Nott. where the matter depended long ; and aftenvards the 
plaintiff in the writ of error was nonfuit* 

Upon tliis record thefe things are very obfervable. — i. That the 
judges, who are upon their oath, did not take themfelves bound by a. 
direftion of anticipation, given by the lords, approved by the confilium 
regisy and followed with the king's writs or mandates of the great 
and privy leal, to give judgment according to this direftion, — 2. But 
when the plenum parliamentum confented thereunto, then and not 
before they fubmitted to it. — 3. Even die plenum parliamentum would 
not govern their directions by their own judgments ; but herein they 
rfrft took the advice of the king's confdium legale or ordinarium, the 
chancellor, juftices, &c. — 4. That though this judgment was given by 
the advice and command of both houfes of parliament and of the 
conjiltum regis, yet a writ of error lay upon that judgment ; for 
though it were a parliamentary advice expounding the law, yet it 
was not an aft of parliament authoritatively declaring the law, for 
then it had been conclufive to all courts- 

This proceeding upon Stanton's petition, and the delays and 
difficulties that it produced, were the occafion of the ftatute of 
14. £.3. cap. 5. whereby acommiffionary court is erefted, confiding 
of two bifhops, two earls, two baronS) and the chancellor treafurer 
and juftices, for the remedy of delays in courts of juftice : upon 

which 
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\vtiich-thefe things arc obfcrvablc, and will be of itfe in- the enfuing 
difcourfe. 

1. The firft bilhops earls and barons are named in the aft 5 and 
it being an aft of parliament, the nomination, or which was equiva- 
lent the confent to thefe perTons, muft he by the king and both 
houfcs. 

2. That afterwards the perfons, viz. biftiops earls and barons, 
were to be named by the king, and commiffionated by a fpecial com- 
•fniflion under the great feal to this employment. And indeed it is 
regularly tme, tliat very oftentimes, though afts of parliament fettle 
a jurifdiftion ; yet the exercife thereof is regularly to be by the 
king's commiffion. Vid. 9% i/. 6. 19* in the cale of the mayor of 
the ftaple. 

3. That the decifive power by this aft (eems to be committed as 
t^^ell to the judges a% to thofe lords ; and they had a voice therein 
tiot only of advice, but alfo of fuffrage. And this hath been the 
wifdom of parliament in all ages ; to be mlich, if not wholly, guided 
by the judges and thofe that are knowing in the laws of the land, 
when matters of that kind were in debate. 

4. That in cafe they could not conclude, then they were to fend 
the tenor of the record to the next parliament there to be finally 
rfefolved, and according to that refolution the judges to give their 
judgment- The words in this aft afent of parliament feem to take in 
the affent of both houfes or plenum parliamenlnm ; fbr as the words 
ajent of parliament import as much, fo it purfues the methods ufed in 
Stanton's cafe, where the direftion for the judgment is by tlie affent 
of the plenum parliamentum. 

This court was ufed in 14. £. 3. after this aft till the next par- 
liament ; and fmce commtffions have been fometimcs granted under 

the 
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the great fcal, which are grounded upon this adt, and run to this 
cffeft, ajignavimus vos de ajfenfu parliamentu Such were thofc of roU 
pat, 1 8, £. 3. «r. . 6f pat. 9. R. 2. w. 31. dorf. for Thomas 
LovelL But otherwife fuch commiffions have been rarely if at all 
granted : and the court itfelf is thereby worn out of ufe. 

And this ftatute of 14. E. 3, is that mentioned rot. pari. i. ^* z^ 
n. 95^ 2r R. 2r »r 63. 
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C H A P* XX. 

CONCERNING THE JURISDICTION OF THE LORDS HOUSE IN 

CAUSES IN THE SECOND INSTANCE, VIZ. AFTER JUDGMENT 

.>GIVEN IN THE ORDINARY COURTS, VIZ. WRITS OF ERROR 
AND APPEALS. 

INOW come to what I principally aimed at in this whole dif- 
courfe, viz. concerning the jurifdidtion of the lords houfe in 
cafes of the fecond inftance by writs or petitions of error and appeals 
after judgment. 

And this will concern two forts of fiuts or proceedings in the ordi- 
nary courts, viz. — First, upon judgments given in courts of law, 
where the ordinary remedy is by writ or petition in nature of a writ 
of error : — Secondly, upon decrees in courts of equity, namely, in 
the chancery. 

I SHALL firft difpatch the former of thefe, and conclude with tlie 
bulinefs of appeals from decrees in equity. 

In the foil examination of. the former ob thefe, namely, writs 
or petitions of error, I fhall, as near as I can, hold this method. 

1. Out of what courts, records or judgments are or may be 
removed into the parliament for error* 

2. Into what court they are or may be removed, viz. whether 
into the foil parliament, diere to be determined, or into the lords 
houfe. 

R 3. What 
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3. What is preliminary and reqiiifite in law preliminary to the 
removing of records into parliament for error, 

4. By what mediod the fame is to be done^ whether by petition 
or writ. 

5* How and when and in what manner the recwd is to be brought 
into parliament^ and the errors are to be afligned. 

6. What procefs is to be made againft the defendant in fuch 
writ or petition of error, and where and how to be returnable. 

7. How and by whom the judgment of affirmation or reverfal i% 
to be given, whether by the lords and commons, or whether by all 
the lords, or whether only by fome, and by what advice and order 
they are to proceed. 

• 

8. How the judgment of affirmation or reverfal is to be executed^ 

9. What is the effeft of a prorogation or adjournment of the 
parliament before the final judgment of affirmation or reverfal be 
given. 

10. After this I fliall confider of appeals toucliing decrees in 
courts of equity. 



CHAP. 
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CHAP. XXI. 

"OUT OF WHAT COURTS RECORDS MAY BE REMOVED FOR ERROR, 

AND WHEN. 

REGULARLY when a judgment is givcA in fuch a court, as 
hath no court immediately fuperior to it, where its errors in 
judgment may according to the common law of the'land be examined, 
but the parliament, there a writ or bill of error lies in parliament. 
But. if by the conftitution of the common law, ic have another fupe- 
rior court, wherein its errors may be examined, it Is not to go per* 
faltum into parliament by writ or petition of erron Parricular in- 
ftaoces will make the learning hereof more plain. 

I. As to the parliament itfelf, if a judgment be given (fuppofeof 
^tainder or of reverfal or affirmance of a judgment) by full parliav 
ment, viz. by the affent of the king and both houfcs of parliament, 
this indeed may be reverfed in pkno parliamento ; but cannot be 
i-everfed or proceeded upon by way of error in the lords houfe 
alone. 

This was the cafe of Richard Amndell, rot. pari. 4. E. 3. n. \j^. 
who petitioned the king and his council in parliament (which was 
plainly the upper houfe of parliament) for the reverfal of the judo-- 
ment of attainder given- againft his father ; but could:not be admitted;, 
becaufe the Judgment againft his father feuft affirms en parUmenh 

But if a judgment of attainder of affirmation or reverfal be given 
in the lords houfe in parliament, a writ of petition of error lies at 
another feflion in the fame lords houfe to rcverfc their own judg- 
ment ; and poTibly it may be done even the fame feffion. Many 

R z inftances 
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inftances of this nature are ; as in the cafe of Alice Peres, of Holt 
and Burgh, of the earl of Salifbury and others ; for which fee rot^ 
pari. 2. R. 2. p. 2. «. 3^» 37. 7^.2?. 2. p.. 2. «. 20. 8. R. 2. n. 11. 
2. H. 5. p I. n. 13. p. 2. n. II. 3. H. 5. p. i. ».-i8.. g. H. 5. 
^. 19.. 

2. If a judgment be given in the king's bench in Ireland, it is* 
true a writ of error lies into the king's bench of England or in the 
parliament of Ireland ;. and if the judgment be affirmed or reverfed 
in the parliament of Ireland, no writ of error lies in the king's bench, 
of England upon fuch affirmance or reverfal in the parliament tlicre,. 
but a writ of error lies in the parliament here upon fuch judgment 
given in the lords houfe of parliament in Ireland* RoL pari. 8. H. 6.. 
n. 70. the cafe of the prior of Lanthony. 

3. If a judgment be given in the chancery of England upon ajcire 
facias, upon a recognizance, or ia cafe of a fuit by privilege, error 
lies in the king's bench ; and therefore a writ of error lies not in the 
lords houfe in parliament, for then it would proceed per faliim. Fid.. 
Dy. 315- 18. £. 3. 25. Error 71. 

But if an erroneous judgment be given in a partition, or in a 
traverfe or monftrans de droit or petition of right, a writ of error lies 
immediately into parliament ; becaufe thefe are in truth placita corxim 
conjilio regis, whereunto the juftices of both benches are to be called 
and to give their opinions ; and it is not reafonable for them to be 
judges in the writ of error, where they are in effedt judges in the fiift 
inftance. And thus I knew it niled in the cafe of a judgment given 
in chancery for the king againft Squibb upon an aid-pryer and rege 
inconfulto about 20. Car. 2. And with this agree in cafes of like 
nature 42. AJf. . and rot. pari. z. H. 4. n. 37. 38. 39, in Baflet's 
cafe in cafe of a livery. 

If 
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If a judgment be given in the king's bench, a writ of error lies 
in parliament. Nay, although it be in fuch a fuit wherein by the 
ftat, of 27. £//z. he may have a writ of error in the exchequer cham- 
ber ; yet he hath election to bring it in parliament if he pleafe. But 
if he once make his eleftion to bring it in the exchequer chamber, 
it feems he has concluded himfelf, and (hall not waive it and bring a 
writ of error in parliament, but at beft^ if he do it, it (hall be na 
juperftiras. 

Ira judgment be given in the king's bench in Ireland in an ejec^ 
tione jirma for the complainant, and diat judgment is affirmed in the. 
king's bench of England or reverfed, a writ of error lies in the lords, 
houfe in parliament upon that judgment given in the king's bench 
here. And note,, that a mandate (hall iflTue out of chancery by writ 
by command of the lords in parliament unto the chief juftice of Ire- 
land to iflTue a writ in nature of a fcire facias againft the defendants. 
ai audlendos errores in the parliament of England directed to the. 
Iheriff of the county in Ireland where the land lies. And thus it was 
done in the parliament of i8» Jac. per ordinationem i^.Maii 1621^ 
in Stafford's cafe. 

4. A judgment given in the exchequer is not rever(ible by error' 
in the king's bench ; but was antiently done either * by the king's 
fpecial commiflion rot. pari. 21. £. 3. n. 26. et rot.parL 2.2. £. 3.. 
M. 25, 

But yet a writ of error did lie in parliament in fuch cafes, as it 
feems ; for the commiflions were but in nature of adbs of favour. 
Fide accordingly H. 2. E. 3. coram rege rot. 96. in the cafe of the 
men of Lementon, where upon fuch a writ of error in parliament 

• The word either is in the original. But unlcfs diis was by miflake, which is pro- 
bable, the fenfe is imperfefi, and there mufl have been an omiflion ; for in the foUowingy 
part of the fame fentcnce, only one mode of rcverfing errors of the exchequer is 
mentioned.— F. H. 

the 
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the examination o£ the error, was committed to the juflices of the 
Ring's bench- And it feems alfo, that, notwithftanding the ftatute of 
37. * £• 3. that gives power to tho chancellor and treafurer to exa- 
mine and reform errors in judgment in fcaccario, a writ of error may 
lie in parliament, as well as in the inflance above given touching the 
Jiing's benck ^^ere tametiy for I have not known it done. 

5. If a judgment of affirmation or reverfal be given before the 
commiffioners in a writ of error out of the huftings of London in an 
action, it hath been ruled, that a writ of error lies upon fuch a judg- 
ment in parliament. And accordingly it was done in a judgment of 
revafal by fuch commiffioners in an adion of wafte by Coke againflr 
Forth ; and the judgment of reverfal fo given ^yas affirmed in the 
lords houfe, and the tenor of die record removed by certiorari into 
chancery, and thence fent by mittimus into the king's bench, upon 
which a fcire facias there ifTued, and execution thereupon awarded 
about 20, Car. 2« 

6. If a judgment be given before juftices of affife^ oyer and ter- 
miner, or in eyre, or in the court of common bench, no writ of error 
lies immediately from thence into parliament, till the judgpiept be 
affirmed or reverfed in die king's bench ; and then upon that judg- 
ment fo affirmed or reverfed, a writ of error lies in parliament : for 
the writ of error muft not be brought in parliament per faltum^^ but 
after it hath paffed the ordinary way and method of examination in 
the king's bench. And accordingly it hath been ruled in parlia- 
ment. Rot. pari. 8» £• 2. »• i8, &f 50. JS. 3. n. 48; the bifliop of 
Winghefter hi& cafe. 

• Itihouldbe3i.-F. H, 

CHAP. 
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CHAP. XXII. 

CONCERNING THE COURT OF PARLIAMENT, WHEREIN RECORDS 
WERE REMOVED EXAMINED AND DETERMINED BY WRITS OR 
PETITIONS OF ERROR. 

I HAVE before (hewn the difference, between the pletium parliament 
turn (confiding of the king and both houfes of parliament, and 
fomctimes applied to both houfes only) and the curia par liamenti, 
curia in parliamento coram nobis, and conjilio nojtro in parliamentOy fefr. 
which are oftentimes intended of the upper houfe of parliament, a& 
well as coram prxlatis proceribus et magnaiibus in parliamento. 

According to this diftribution we (hall find, efpecially in antient 
records, two kinds of courts (if I may fo call them) wherein errors 
were examined, viz. errors in plena parliamento, smd errors examined 
in the lords houfe. 

Touching examinations of errors in pleno parliamento, and the 
decifion thereof by confent of both houfes, this I call an extraordi- 
nary way ; becaufe of latter ages much difufed. The other I call 
ordinary ; becaufe it is that method of examining errors in parlia- 
ment, that now is and for fom« ages laft pad hath been moft if not 
altogether in ufe. 

Touching the former, there are many antient initontes, where,, 
upon petition of parties unduly attaint or dieir heirs, the records of 
the attainders were brought in plenum parliamentum, and errors aKIignedL 
and judgments thereupon reverfcd, 

€lavs. 
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Claus, i.e. 3. parte i. w. 21. dorf. The earl of Lancafter, 
being condemned for treafon by a kind of military council without 
being duly arraigned, petitioned in parliament i. £. 3. for the rever- 
fal thereof; and the record is brought into parliament, and errors 
afligned, and the attainder reverfed per dominum regem proceres et 
magnates et totam communitatem in parliamento, and his poffeflions 
reftored. This was in the parliament of i. £.3. 

Claus. 3. E. 3. parte i. m. 33. the like was done in the fame 
parliament by the king lords and commons for the reverfal of the 
attainder of the bilhop of Hereford. 

The like was done for the bilhop of Carlille, and for Roger 
Mortimer, in the paiiiament of i. £. 3. upon the like attainders. 

Yet obferve, diat in thefe cafes the petition, upon which thefe 
records were entered, is exhibited coram domino rege proceribus et mag- 
natibus r£gni et conjilio ipfim domini regis ; and the ftile of the roll of 
the record of reveifal is placiia coram domino rege et conjilio fuo in pra- 
fentid ipfius regis procerum et magnatum in parliamento : yet the judg- 
ment given as well by the commonalty as the king and lords. 

Mortimer earl of March was condemned for treafon touching 
the deadi of £.2. by the judgment of the lords in parliament 
4* £. 3. Efraon his fon and heir petitions the king, that the record 
of his father's attainder foit fait vener devant vous et les peres de la 
terrej that the errors therein may be examined and correfted and 
right done. Rot. pari. 28. £. 3. n. 8. par vertu de quel petition le roy 
fiji vener y devant lui, et le prince, et due de Lancajler, prelates j cojintes, 
barons, et peres de la terre, les chivalers des countes et totes 
LEs AUTREs COMMONS, k record et judgment, which is there entered. 
He afligns errors, and principally in this, that he was judged to death 
without being an'aigned or piit to anfwer, et fur ce, eue bone delibera- 
tion 
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tion par le roy prince due prelats countes barons y il appctrt clermenty 
que judgment eji erronious ; par quoi le roy, prince ^ duCy prelats, et 
J>eres, par accord des chivalers des countees et des dits 
COMMONS, repellent et pur erronious adjuJgent le record et judgment 
fufditSj €t agard ent rejlitution. And the tenor of the record is fent into 
the king's bench to award fcire facias and execution. 

Rot. parL 28, £• 3. n. 13. Richard earl of Anindel by his petition 

to the king prays, that a ftatute made i. E. 3* which only recites his 

father's attainder foit veite et examine devant lui et les paires de la terre, 

and that he be reftored to his father's lands* The king caufed the 

record of that attainder to be fearched ; and nothing was found 

hereof, but that recital, and it is there entered, queljlatute veue et 

entendue par nojlre feigneur le roy prelats princi de Gales due de Lan- 

cajier barons et paires de la terre et chivalers des countees et 

TOUTS autRes commons illonques ajfembles, le dit Richard dity (^c, 

que, &c. riens efi comprife forfque red tall dejlatute, (sfe. ind fur re eut 

bone deliberation par nojtre feigneur le roy prelats prince due counter et 

barons an) ant dits, il appeirt, que Eftnon eomte de Arundellfut uniuement 

mife a morty pur quoi noflre feigneur le roy prelats prince due countes et 

barons, par ajfent des chivalers des couj^tees et des commons, 

adjugent, &fr, la recitation, (sfe. erroignes et nuls, et qu'il foit rejlore, 

iSe. Nota, the petition is to the king to bring the record before 

him and the peers in both thefe cafes. Yet the record is perufed in 

both thefe cafes by both houfes. But yet the ftile of the judgment 

varies from what it was before in i. £• 3. for the judgment is entered 

as given by the king and lords by the assent of the commons, 

whereas before it was by the king and lords and totam communitatem, 

which though in fubftance the fame, yet the variation of the ftile 

feems to be induftrioully done. 

Rot. parU 40. E. 3. w. 2. ♦ the proof of the age and livery made 
thereupon to William de Septvans is reverfed and annulled coram 

*■ According to the printed roll, it ihould he m, 14. b.— r. H. 

S domino 
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domino rege pralath proceribus et magnatibus et communitate ANGLi.a&. 
in parUamento. 

Other inftances of this nature in petitions of error might be 
given, as rot. pari. 21. E. 3* «. 65. 25. E. 3. n. 54. for John Ma- 
t ravers ; ibidem n. 8.et 9* pro comite ArundeL 

Yea, and it (hould feem in* fome eafcs, tliough the petitions of 
errors were to the king and lords, and the record thereupon removed 
into the lords houfe ; yet the commons were called up, and the 
judgment of affirmance or reverCil and die award of execution there- 
upon in plcno parliaments Thus it feems to be done in the cafe of 
tl:ie prior of Mountegne againft Seymer, rot. pari. 1 7. R. 2. ». 20. et 
8. i?^ 2. n. 15. which I 0iall mention more at large hereafter. 

And thus far touching the reverfat or affirmance of judgments 
upon petitions of error in pleno parliamento^- 

Somewhat I (hall add touching rcverfall and affirmance by writ, 
of error in pleno parliamento, which were not in. antient times fo ufual 
as petitions of that kind*. 

* The only precedent,, that I find of this nature by writ, is that in 
Raflall's Entries title error en parlement, which appears to be a writ of 
error brought as I take it in the parliament of i. 77. 7. upon a judg- 
ment given in the king's bench in the time of £. 4. The writ was 
to remove the record coram nobis in parliamento, ut, inJpeSiis recordo et 
procejfu pradiEliSy nos, de conjlliv et advifamento dominorum fpirituaUum et 
temporalium et communitatis in parliamento nojro pr^diSo exijlentium,. 
uUerius pro err ore ilk corrigendo fieri faciamus^ quod de jure et fecundiun 
legem et confuetudinem regni Anglic fuerit faciendum. 

This writ feems to be in that very cafe of 1. H. 7. 19. Hower- 
dine's cafe ; and the time of its ilTue and the firft letters of fome of 

the 
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the names feem to accord with the parties in that record : upon which 
cafe, notwithftanding, the judges there agree, that the commons 
ought not to have a voice, but only the lords with the advice of the 
judges. And poffibly there might be a new writ brought accord- 
ingly. But furely fuch a writ as this, though not in the ufual form 
that obtained in latter ages, might iffue ; and upon fuch a writ the 
commons would have been interefted in the judgment, as well as in 
the cafes of the proceeding upon petition of error abovementioned, 
where the commons had alfo a concurrent voice, though this hath 
been long difufed 
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CHAP. XXIII. 

COKCEJtNIKO FETITIONS AKD WRITS OF ERROR IN THE LORDf 
HOUSE^ AND THE FORMS AND PROCEEDINGS THEREUPON. 

ALTHOUGH in antient times there were petitions, and poffibly 
feme writs of error, which did intereft die commons in fxiint 
of judicature, or at leaft confent or difaffent to the judgment ; yet 
thefe two things are to be noted : — i. That even in the antienteft 
times whereof we have any memorials of record, as die times of 
£.!.£. 2. and E. 3. the petitions and writs of error in the houfe of 
lords were more frequent and more frequently there determined than 
in plena parliamento.— z. That from the beginning of Richard the 
fecond*s time downward to this day there are very few if any peutions 
or writs of error brought before both houfes or determined by them, 
but only in the houfe of lords, except that one inftance in Raftall's 
Entries abovementioned, which neverthelefs is encountered by the 
opinion of the judges in i. H. 7. 19. And this efpecially after die 
beginning of the reign of H. 4. where the judicature of the houfe 
of lords was fo liberally aflerted by the commons, rot. pari. i. //". 4. 
n. 79. Les communes fierent proteftationy &?f. que come les judgements du 
farlement perteignent folment al roy et les feigneurs et ntent al communes^ 
Ji non pleijl au roy de fa grace fpeciall leur monjlrer les dits judgements pur 
eofe de euxj que nul record foit fait en parlement encontre les communeSy 
que ils font ou ferront parties al afcuns judgements dones ou a donner apres 
en parlement. A quoi feut refpondus par Varchevefque de Canterbirs par 
commandement le roi, comment mefmes les communes font petitioners et 
demandeurSy et le roy et les feigneurs de tout temps ont cues et averont du 
droit les judgements en parlement y en manere come mefmes les communes 
ont monjlresy fauvcy que en fiatutes a fairey ou en gr aunts des fubjidyeSy ou 
tiel chafes a fair e pur Ic common profit de realme, le roy voet aver efpeciaU 

ment 
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ment leur advife et aJTent; et que eel ordre de fait foit tenus et gardez a 
touts temps avener. 

And now I (hall proceed to (hew the methods of proceedings in 
the houfe of lords in cafes of writs or petitions of error, and give the 
hiftory thereof in fucceflion of ages. 

Writs or petitions of error or falfe judgment are of a higher 
nature than other kinds of civil fuits. They are quaji cafus refervati 
to the king's fpecial cognizance. And therefore by the ftatute of 
Marlbredg cap. 20. nullus excepto domino rcge teneat placitum in curid 
fud de falfo judicio in curid tenentium fuorum^ quia hujufmodi placita 
fpecialiter pertinent ad coronam et dignitatem domini regis. 

And hence it is, that even in the greateft: courts of ordinary ju- 
rifdidtion, the king's bench or common pleas, thofe courts cannot, 
barely by virtue of their ordinary jurifdiAion, without the king's 
writ under the great feal, hold plea to reverfe a judgment given in 
an inferior court of record ; no, not fo much as a judgment in a 
court baron or hundred court, though no courts of record. 

And the reafons are thefe two principally. 

1. In refpeft of die king, all jurifdiftion is mediately or imme- 
diately derived from him ; and die courts of all kinds are his courts, 
and have that ftile (unlefs in counties palatine where the lord hath 
jura 7'€galia, and yet even that is derived from the crown), and con- 
fequently judgments there given are virtually given by the king ; and 
therefore it is not reafonable to have them examined, but by the 
king's writ or commiffion derived from him fpecially. 

2. Iw refpeA of the fubjeft, who having run his courfe to obtain^ 
or defend his right in the ordinary courts of juftice, it is not reafon- 
able 
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able after his long expectation and expence to turn all about again 
without the folemnity of the king*s fpecial writ or commifTion. 

But the reafon holds more cflcflually in cafes of errors brouglit 
in parliament upon thefe accounts, 

1, Though die court of parliament be the higheft court of 
juftice ; j'^et it is an extraordinary court, and the primitive and prin- 
cipal end is to advife the king circa ardua regni. And therefore it is 
not reafon to take up their time, in matters of lefs moment and 
where the common bufmefs of the king and kingdom is not fo 
much concerned, without the king's fpecial command ; fuch as 
writs and petitions of error between party and party. 

2, Many times fuch writs or petitions of error would be brought 
in parliament in trivial caufes and for delay, and without any juft 
caufe, which is fit by all reafonable ways to be avoided, 

3, The proceedings in parliament muft neceffarily be very dila- 
tory and expenfive, in refpedt of the intervention of public bufi- 
nefs, and their frequent adjournment prorogations and diflblutions. 
And therefore it is not reafonable, that they Ihould be ordinarily 
profecuted in parliament, unlefs in cafes of great moment, and by 
the more fpecial diredlion or command of the king and fometimes 
of his council alfo« 

4* The fuits for error in parliament are for the moft part upon 
judgments given in the higheft court of ordinary juftice, viz. the 
king's bench, where the proceeding is coram ipfo regty and the 
difcuffion of caufes by judges of great learning and experience. 
And therefore it is not reafonable, that judgments, which arc in 
cffeft given more efpecially by the king than in other courts, 

fhould 
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flioukl be examined and drawn into a fecond examination without 
the king's fpecial command or commiffion. 

And upon thefe reafons, though in the ordinary courts of juftice the 
writ of error is breve de curfuj and grantable in chancery of courfe ; 
yet to remove a record for error into parliament, whether it be by 
petition or writ, it is not to be granted without a petition to the 
king and a bill figned to that efFeft, as ftiall be Ihewn ; for 
fuch petitions to the king were to be preliminary before any fuch 
writ or removal of a record into parliament, to the end that the 
king might advife with his council, — ^whether the writ of error 
lies or not ; or if it lies, whether it muft be according to the na- 
ture of the caufe in pleno parliamentOy or in the lords houfe ; whe- 
ther the cafe be of that moment or weight as to be brought into par- 
liament ; and whether there be probable caufe of error,, or it be only 
for delay^ 

These and the like were the reafons why always parliamentary 
petitions were made to the king, and fometimes to the king and his 
council, and fometimes to the king and nobles, before any recoid 
was to be removed in parliament for error, or fo much as a writ q£ 
error iflued for that purpofe, as (hall be fliewed more at large.. 

Tlais being therefore premifed, w« are to know, that there arc and 
have been two methods of removing records into parliament,, or inta 
die lords houfe in parliament, by way of error. 



L By petitibn to the kingj or to the king and his council in par- 
liament, or to the king and lords in parliament, fetting forth the 
caufe of complaint ; and praying that the record may be removed 
into plenum parliamentumy or into the lords houfe in parliament, to 
examine the errors, and do right to the party. And thereupon if 

the. 
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the petition were indorfed, that it be done, the chief juftice wa$ 
commanded by order of the king, and fometimes of the king and 
lords, and fometimes of the lords, to bring the record into parlia- 
ment ; and thereupon the party afligning his errors, a fcire facias 
iffued to the (heriff under the great feal, to give notice to the de- 
fendant ad atidiendos erroresy returnable moft commonly the next 
parliament* 

And this petition thus indorfed was in nature of a fpecial commif^ 
fion to the parliament to proceed in examination of the errors ; for 
the petition and indorfement were both of record and filed of record, 
and mdft commonly entered upon the parliament roll. 

And this certainly was the moft ufual courfe of removing the 
record ; for, the chief juftice being ordinarily prcfent in parliament, 
and having fuch a command ore tenus or by order, there was no need 
of a fpecial writ of error to command him. 

And this I take to be the reafon, why in the Regifter, though 
there be a precedent of a fcire facias ad audiendum errorem in par^ 
liamentOy there is no precedent of any writ of error in parliament. 
For they were not fo much in ufe as petitions only in ancient time ; 
though fometimes they iflued, efpecially where the chief juftice 
was not prefent to remove the record, for then it was neceffary he 
(bould be commanded by writ to do it. 



n. The fecond method to remove the record int6 parliament 
was by writ of error direfted to the judge, that had the cuftody 
of the record, to bring it into parliament. And this hath been the 
method generally ufed, efpecially lince the time of £• 4. and is much 
more fecure for the judge that brings up the record, and more regu- 
lar than the other way of petition. And of this more at large here- 
after. 

These 
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These then being the two methods ancient and modem for 
removing records for error into parliament, I ftiall in th* next 
Chapter give the narrative touching the various forms of peti- 
tionary bills of error in parliament, which will be equally ap- 
plicable to writs of error, where they were ufed, as fometimes 
though not always was pradifed,. in ancient time^ as well as modern^ 
times*.. 



CHAR 
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CHAP. XXIV. 

COlffCERNING THE ANCIENT FORMS OF PETITIONS FOR REMOVAL 
OF RECORDS INTO PARLIAMENT FOR ERROR. 

n["^HE petitions for examining of errors in parliament, or in the 
■*- lords houfe in parliament, were in the mod ancient times only 
to the king, or to the king and his council, or to the king and his 
council in parliament. And thus it was conftandy ufed till fome 
time after the beginning of the reign of R. 2. But after that time, 
though that form was fometimes ufcd ; yet commonly the (lile of 
petitions of error was al roy et al nobles, or nobles fei^neurs enparlement ; 
as rot, pari. 16. R. 2. n. 18. in the cafe of Shepey ; ibid. n. 19. in the 
cafe of Baflel; i. i7. 4, n. 19. in the cafe of Hexy; 2. H. 4. n. 37. 
in the cafe of Holt; ibid. n. 39. in the cafe of Baffett ; rot. pari. 6. H.4. 
fi. (>i. in the cafe of Deyncourt ; i. H. ^. ». 19. in the cafe of Gun- 
wardby ; 3* //. 5- ^- 19- in the cafe of Colerman ; and 8. i/. 6. 
«, 70. in the cafe of the prior of Lanthony. 

Now touching the matter of fuch petidons,'it was for the re- 
moval of the record, to the end that the errors may be examined. 
And thcfe petitions, as in reference to the removal of the record, 
were of four kinds. — I. To remove the record in parliament, to 
the end the errors may be examined in phno parliamento. Such 
were thofe, which I have at large declared fupra Chap. XXI. and 
therefore I fliall fay no more thereof here. — II. Such as were to re- 
move the record coram rege et cor.fiUo, or coram rcge et confilio in far- 
liamcrJo^ — IIL Such as were to remove the record coram pr^latis 
fjiagnatibus et proceribis in parliumc-Uc. — IV. Such as were to remove 

the 



CHAPTER XXIV. 139 

the record coram pralatis et magnatibusy but yet with a fpecial rellric- 
tion of the examination of tlie errors to fome feled lords and otliers 
appointed by the king. 



II •-. As to the fecond of thefc, viz- to return the record cGrUf}r 
nobis ct confilioj whicli fometimes is fo in the petition, fometimes in 
die indorlement of the petition,, and moft ordinarily in xhc fcire fudas 
adaudUndum crrores; it is to be obfeiTed, as I have before noted, 
the confUium ordinarium had no power or jurifdidtion to examine 
errors and reverfe judgments, unlefs they were embodied in the par* 
liament: quod vide 39. E. 3. i4,— But when die parliament was fit- 
ting, the confilhim ordinarium was concerned in petitions of error: 
but how far we (hall fee hereafter* — And thus muft thofe riecords of 
reverfals coram rege et conjilio be neceffarily intended, not of revcr- 
(als by the king's ordinarium conjlium, out of parliament, but. by 
tlxe king and his council in parliament. Rot. pari. 18. £. i. Ryley 
p. 57. the pedtion of error by the abbot of Weflminfler ;, ibid. p. 62. 
upon the petiuon of Peter Mantar; ibid. 144. upon the fuit before 
the audi tores querelarum in. Scotland; ibid. 168. 172. of a judgment 
before juftices itinerant : though I mull confefs, fometimes coram 
rege et conftUo is intended in the king's bench in thofe ancient times. 
Ryley 174. 183. in the cafe of error upon an outlawry againft. 
Stutevill.. 

The ancient form of writs and petitions of error and fcire facias 
thereupon granted run many times thus, viz. to have the record or 
to appear coram nobis et conjilio in parliamento, ut inJpeSlis, &?r. de 
advifamento conjilii nojlri fieri faciamus^ quod de jure ct fecundum confuetu^ 
dinem regni nojlri AngU^e fuerit faciendum. This was the ancient 
form of error in the parliament; which continued in ufe moft com- 
monly till about the beginning of i?. 2. 

* The reafon for. omitting the £rfl head is given before^ page 138.— >F. H«. 

T 2 Ani> 
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And upon this writ thcfe things are obfcrvable : 

I. That writs of error did not lie coram r«)^//(7 unlefs it were in 
parliament, as I have obferved upon the book of 39. £. 3. 14. 

2* That by this writ or form of removing of records coram confilid 
In parliamento the records were to be removed into die upper houfe of 
parjiament. 

3. That by this writ and form of removing of records and to 
praceed de adv'ifamento conftlii it fcems to mc, that in ancient rimes, 
as of £. I, £. 2. and the beginning of £. 3. the conftlium legal: ^ 
viz. chancellor, juftices, &c. were not barely affiftants, but had a 
voice of fuffrage as well as of advice in the affirming or i^verling of 
judgments, &c» though in procefs of time the grandeur of the 
lords got in effeft the whole jurifdiAion from the con/ilium ordi»arium, 
.and left them only as aflfiftants and advilers, which feems thus to 
obtain about the beginning of JJ. 2. 

4» That yet even in thefe ancient times the cojjfilium ordinarium 
was not only that which was intended by the words de advifamento 
conftlii nojirij but it alfo included the lords in parliament ; for the 
words conftlium nqftrum in parliamento raoft ordinarily intended the 
whole upper houfe of parliament in writs of ^rror, and mod coni- 
monly in other judicial proceedings in parliament. 

5. That when by the power and grandeur of the lords they ob- 
tained as it were the whole jurifdiftion, and the conftlium ordinarium 
became but in nature of affiilants, &c. the words coram conjilio and 
Je advifamento conjtlii with the additiop of thofe words in parliamento 
were applicable and ufualJy applied to the lords in porliamicnt. 

Now for inftances to make good thefe coUedions. 
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?N the parliament of 21. £. i. Ryley 140. the judgment agaiiift 
"the archbilhop of York is, propter qnod per com'iics barones et jujli- 
ciarios et omnes alios de consilio domini regis unarn^nher ordinatnm ejl* 
—And the ^k.^ ibidem 165. in the cafe of the prior of Bermondfey, 
-etfuper hac in pleno confiUo habito traSlatu, ^c. Here the lords, as 
well as the juftices, and thefe as well as thofe, come under the name 
•or ftile of confiUum regis. 

Again, rot.parL i. i?. z* n. 29. ft? 2. R. 2. part. 2. ». 19, 20. 
the petition of error by the earl of Salifbuiy againft Mortimer is, that 
the king would command the record to be brought devant vous et votre 
i/dsfage couffcell en ce prefentparlementj and procefs againft Mortimer 
Ko hear the errors. Thereupon it is commanded ,./)jr lespr^lats et feig^' 
meurs peres de parkment to Cavendiih the chief juftice to bring the 
record, which Was accordingly brought into the lords houfe ; and 
'after errors affigned 0, fcire fadas iffucd againft Mortimer to appear 
in the next parliament ad audiendum errores, which recites the peti*- 
tion, et quod nos, fypplicativni pradicli comitis annuentes, recordum et 
J>roceJfum pradiSos tarn cor'am nobis quam pr^clatis et magnaiibus in diSip 
parliamento venire fecimus ; and it is thereby commanded to the ftie- 
riff of Salop to fummon defendant, quod Jit in proximo parliamento^ 
ubicunque tunc fuerity auditUrus reeordum et procejfumy et ulterius faSiurus 
•et recepturus quod tunc ibidem cotifiderari contingerety &fa Here coratfi 
rege et confilio in parliamento in one part of the record is coram nobit 
^nelatis et magnaiibus in another part of the record : and yet all this 
tranfaded in the lords houfe and by the lords in parliament. 

And thus conJiUunf in parliamento is applicable to the lords in 
parliament and to their jurifdiftion. So as to the word curia noftra 
in parlumentv and curia nx^fira parliajnenti, though in fome records 
it is applicable to both houfes, yet it is moft orcUnarily in thefe called 
applicable to the lords in parlLiment and the lords houfe in parlia- 
ment*— jR(?f. pari -8* R. 2. »• 1 5. in die prior of Mountcgne's ca^, 

the 
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the fcire facias is, quod Jit coram nobis in parliamento, i£c. ad facten^ 
dum & recipiendum quod curia nofira conjideraverit. — Rot. pari. 17. R. 2. 
». 13. y 14. I. H. 5. n. 19. 3. H. 5. n. 19. it is, ad faciendum et re- 
cipiendum quod curia nojlra parliamenti confideraverit. And in tlie 
Rcgifter 1 7. the fcire facias is, quod fit coram nobis et confilio nofiH 
in parliamentOj i^c. et tdterius ad faciendum et recipiendum quod curia 
nofira parliamenti confideraverit. In all chefe and infinite more 
it appears, that procefs in and upon writs or petitions of error 
coram nobis, in parliamento^ or coram nobis et confilio in parliamento, or 
.facere quod tunc et ibidem contigerit ordinari, or quod curia nofira confi- 
deraverit y or quod' curia nofira parliamenti confideraverit^ or quod de- 
advifamento confilii noftrl in parliamento ordinari contigerit ^ are but fo 
many expreflions of the lords in parliament or lords houfe in parlitt^ 
menx in cafe of procefs upon writs or petitjons^ of error. 

And- thus far touching writs or petitibns to- remove records accord'- 
ing to the ancient form, which was fometimes coram nobis in parlid^ 
mentOy fometimes coram nobis et confilio in parliamentOy and fometimes* 
in curiam parliamenti y ^c. 



III. The next" form wus more explicit, viz. to remove reco^ds^ 
coram nobis pr^latis et proceribus in parliamento y and fometimes coram- 
nobis in parliamento y but to proceed de advifdmento pralatorum magnatum 
et procerum in parliamentOy exprefly limiting it to the lords in parlia- 
ment; and though it were fometimes tiie form in the time of R.i. 
yet after the beginning of H. 4. it became the ufual ftile exprefly to 
mention the prelates and lords.. 

And this, it feems, obtained upon two reafons. — i.. Becaufe the 
lords were intent as much as poffible to exclude the commons from 
a concurrent judicature in fuch cafes, which poflibly was not fo 
well obviated by the general words of parliamentum or curia nofira 

par- 
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parliamentty which by conflmftion might poflibly extend to 
both houfes. — 2. Becaufe they were intent alfo to exchide the con* 
filium ordinarium from a concurrent voice in tliefe cafes, and to bring 
them to be only affiftants ; which was better efTefted by making the 
petition or procefs coram pralath proceribus et magnatibus in parliamoilOj 
than by the words coram nobis et conjilio in parliamentOy which poflibly 
by a liberal conftruftion might intitle the conjilium ordinarium to a voice 
in judicature. 

The inftances of thefe variations and various forms in petitions, 
writs, and procefs upon error, will be given hereafter in the feveral 
kings reigns. 



IV. The next kind of forms in procefs upon errors in paHiament 
was, where, although the records were removed into the lords houfe 
by writs or bills of error, yet the difcuflion of the errors was com- 
mitted by the king to a feledt number, fometimes of lords and judges, 
fometimes of judges only. But of this more at large in its proper 
place hereafter. 
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C H A P. XXT. 

CONCERNIIUG REMOVAL OF RECORDS INTO THE U)RDS HOUSff 

BY WRIT OF ERROR* 

IN the former Chapter I have given an account, that there are two- 
ways of removing of a record into the parliament for error, viz.^— 
by petition, which was the more antient and more ufual in antient 
times ;— or by writ, which hath been the common courfe of latter 
ages to bring or remove a record for error into the lords houfc in- 
parliamcnt; 

liM rcfpeft to the latter^ I fhall confidcr thefe things.^— i. How die 
u£bal form of die writ runs* 2. , How it is to be obtained.. 1. Whea 
it is to'be fued, and how made returnable.. 

I- As to. the form of the writ, iv ufuaily runs thus. Rex capiiall 
jujliciarioj isfc. quia in recordo et procejfu et redditione judicii loqueLe, isfc. 
ad grave damnum pradiSli L S. Jicut ex querela fud accepimus, nos, erro- 
rem, ft quis fuerit, debito modo corrigiy et partibus pr/tdiStis celerem jujiw 
tiam in hdc parte fieri^ volenteSy vobis pracipimus, qubdy fi judicium inde 
redditum jit^ tunc recorJum et procejfum p/itdiSfay cum omnibus ea tangen— 
tibuSj nobis in prafens parliamentum (if the parliament be fitting) or 
nobis in parliamentum fwjrum apud fVeJmonqfierium dity &fr. proximi 
tenendum (if the parliament be not fitting but only fummoned or 
under prorogation) fub Jigillo nojro diJinSle. et aperte fine dilatione 
mtttatis, et hoc breve ; «/, infpeStis recordo et procejfu pr^edi^is, ulteriu^- 
inde de ajfenfu dominorum fpiritualium et temporalium in eodem parliamento 
exifientium pro error e illo corrigendo fieri faciemuSy quod de jure et fecun- 
dum legem et confuetudinem regni nofiri Anglic fuerit faciendum, 
fefiey i<fc. 

This 
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This is the form of the writ, as it is now ufed, in writs of error 
in the lords houfe. Whereby it appears, that it much differs from the 
form of the writ in Raftal's Entries mentioned before, and likewife 
from thofe writs, which were antiently, iia quad de advtfanwiio confiin 
fiojiri in parliamento, or de advtfantento confiUi nojlri farliamenh. But it 
exprefsly limits it, ita quod de ajfenfu dominorum fpiritualium ct tempora- 
Hum fieri faciamus, &c. When the alterations were made, or by 
whom, cannot eafily be found without fearch of all the anticnt wriis 
of error, many whereof were long fincc loft or miflaid, 

2. As to the manner of its obtaining, it is true, a writ of error 
in parliament is breve de curfu as to fome purpofes, and therefore 
made by the curfitor ; but yet for the reafons given in Chap. XXIII. 
it ought not to pafs the feal without a petition or bill to the king, 
and diat bill figned by him. And the writ itfelf was antiently, and 
ftill ought to be per regem^ or per warrantum domini regis ; and this 
appears exprefsly by the books of 22. £. 3. 3. 1. H. 7. 19. Flour- 
de^v's cafe ; and Dy. 375. and by the conftant indorfement of thefe 
writs, viz. per regem. 

AMD this courfe antiently obtained till the long parliament ; where, 
by reafon of the king's abfence, he that then exercifed the ofiice of 
attorney general did grant his warrant to the curfitor for the making 
of writs of error returnable in parliament, and the writ was indorfed 
per warrant icm attornati domini regis generalise And upon that account 
it hath been alfo fo praAifed fmce the king's reftoration, which is an 
error and ought to be reformed. 

3. As to the time of iffuing it, although out of parliament time, 
yea though a parliament be not fummoned, the king may upon a 
petition grant a warrant for a writ of error to be iffued. Yet it feems 
the writ ought not to iffue till a parliament fummoned ; becaufe it 
can have no certain return, as it ought to have, for the chief juftice 
to bring the record. And befides it would be to no purpofe ; for if 

U , a writ 
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a writ of error were brought to remove the record in proximum parUa-- 
mentum before a parliament fummoned, though this might be warrant 
enough for the chief juftice upon the firft day of the next parliament 
to bring up the record, upon which the errors may be affigned, and 
a fcire facias iflue againft the defendant, and thereupon proceeding, 
may be to examine the errors ; yet this writ of error would be no 
fuperfcdeas to the king's bench to iflue execution before the parlia- 
ment ; becaufe there is no certain time when it (hall be returned, 
inafmuch as it is uncertain, whether and when a parliament (hall be 
fummoned ; and it may be fo long before a parliament be fummoned, 
that it would give an exceflive delay to juftice, if it (liould in the 
mean time fxiperfede execution,. 



CHAP. 
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CONCERNING THE METHOD OF REMOVING THE RECORD INTO 
PARLIAMENT, AND THE PROCEEDING THEREUPON. 

T HAVE in the former Chapters laid down the warrant for remov- 
'*' ing of a record for error into the lords houfe in parliament, viz. 
either by petition to the king, or to the king and his council, or to 
the king and the lords fitting the parliament, and the king's anfwer 
thereupon that it be done ; or by petition to the king for a writ of 
error, and a bill figned thereupon, and a writ ifliied upon fuch bill 
figned. 

These are in nature of commiffions from the king for the exami- 
nation in parliament of errors in the king's bench or chancery, or fuch 
other courts, as are as it were immediately next below the lords houfe 
in parliament, or upon judgments given in the houfe of lords itfelf. 

But becaufe fuits of error in parliament are for the moft part upon 
judgments given in the king's bench, and the method ufed in parlia- 
ment upon fuch judgments doth in efFeft mutatis mutandis fquare with 
errors in parliament out of other courts, I fhall keep myfelf princi- 
pally to fuch inftances as concern error upon judgments given in 
the king's bench^ 

. If the warrant for the examination of the errors be upon original 
petition in the parliament, and not by writ of error, the entry is, 
qud quidem petitione leSId et audita, praceptum eft L C. capitali jujiicia>- 
rie ; fometjmes per dominum regem only, as in the cafe of Mortimer, 
rot. parL 28. £. 3* «. 8. of the earl of Lancafler, clauf. i. £. 3. 
part. I. m. zi. dorf. ; fometimcs, but rarely, per pr^htos proceres ci 

U 2 magnates 
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magnates only, rot. pari !• U. 2. n. 28. in the cafe of the carl ci 
Saliibviry againft Mortimer ; but moft ordinarily per dominum regem et 
dominos in parliament Oy rot. pari. 8. U. 2. n. 15. in the cafe of the 
prior of Mountcgne ; fometimes per dominum regem ex ajfenfu dominorum 
in parliamentOj rot. pari. i. H. 5. n. 19. the cafe of Giinwardby ; 
fometimes generally praceptum efi ; and fometimes ex ajfenfu parlfa- 
menti pneceptum ejl, to the chief juftice to bring the record prefently 
into pailiament. 

This being done, then the errors are to be afligned : though 
many times antiently the errors were affigned in the petition, and a 
fcire facias thereupon granted. But this was irregular ; and there- 
fore when in the parliament of i8. jR. 2* there was a judgment given 
for the prior of Newport-Pagnell reverfed in parliament, the prior 
brought a petition of error again in the lords houfe, and afligned fior 
error, that the fcire facias iflued before the record of the firft judg- 
ment brought into parliament. Rot. part 2. H. 4. »• 43. and rot., 
pari. 4* H, 4. n. 26* 

When the chief juftice brought up the record, the record waj 
read, and in antient time entered of record in the rolls of parlia- 
ment. And then the party complaining afligned his errors in writing, 
and thereupon had a fcire facias to warn the defendant in the error 
to appear in the next parliament or next feflion of parliament ad 
audiendum errores direfted to the flieriff' of the county where the land 
lay, if it was for land, &c. 

And here fome things are inquirable for the better difcovery of 
the antient praftice. — (i.) What was done with the record.— 
(2.) What and in what manner the fcire facias iflTued. 

(i.) As to the firft of thefe there have been three methods.— 
I. The chief juftice by the command or order ut fupra brought the 
record into parliament, whereupon the plaintiff afligned his errors j 

and 
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and thereupon a fcire facias awarded againft the defendant returnable 
the next feffion of parliament ; and it was then commanded to the 
chief juftice to have the record again in parliament at the i*etuin of 
the fcire facias^ that fo they might proceed upon the errors ; and 
in the mean time the record was carried back after the errors afligned 
and fcire facias awarded, becaufe the fame roll concerned diven 
other matters. Thus it was done rot. parL 1. R. 2. n. 29. in the 
earl of Sali{bury's cafe ; i. i?. 2. part. 2. «. 31. in the fame cafe ; 
8. R, 2. n. 15. in the prior of Mountegne's cafe ; and 16. R. 2. «. 18. 
in Shepey's cafe. — 2. Sometimes the chief juftice upon the petition 
brought in the record, and the record thereof was entered again of 
record by the clerk of the parliament ; and then they might proceed 
without a fecond bringing up of the record by the chief juftice. Thus 
it was done r(>/. ^tfr/. 28. £. 3. ». 8. in the cafe of Mortimer. — 3. But 
in the time of H. 4. diat courfe was fettled, which hath obtained to 
this day as well upon writs as petitions of error, viz. when the chief 
juftice was commanded either by petition of error or by writ of error 
to bring the record into parliament either indilate or at a day certain,^ 
he brought up the roll and a tranfcript of the record, and left the 
tranfcript and roll with the clerk of the parliament to be examined, 
and then the fame day or fome ftiort time after the rolls themfelves 
were carried back into the treafury. And this hath obtained to this 
day. In the parliament of 18. Jac. when the chief juftice of the 
king's bench was made fpeaker of the lords houfe by commiffion on* 
the fufpenfion of the lord keeper; yet it was refolved 14. Maii 1621. 
in that parliament, that upon a writ of error he ftiould bring in the. 
record as chief juftice.. 

(2.) As to the fcire facias^ when the party hath afligned his errors,, 
he prays a fcire facias : which, as hath been ftiewed, is entered 
fometimes to be commanded by the king alone ; fometimes by the 
peers alone, as 1. R. 2. n. 29. in the cafe of the earl of Saliftjury ; 
but moft commonly by the king and lords, or by tlie king with ih$ 

aftent 
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affent of the lords or advice of the lords, rot. pari. i. R.i. part. i. 
;//3i. In GitermrMac's cafe, rot. pari, u H. ^. n. 19, it is faid to 
be ex ajfenfu parlumetiti ; yet it was only by the king and lords. 

In this matter two things are confiderablc. — !• The fonn of the 
writ. — z. The time of its return. 

I. The form of the writ oi fiire facias hath in fome circumftanccs 
differed in feveral ages. Sometimes, quod fit coram nobis in parlia- 
men/Oy &c. tali die ad audicndum recordum et procejfum et errores pr/e^ 
diolos, et ulterius fa£lurus et recepturuSy quod per legem terr^ confideratum 
fuerit in hdc parte j rot. pari. 16. R. 2. n. 18. in Shepey*s cafe. Some- 
times, cd faciendum et recipiendum^ quod curia parliamenti confideraverit ^ 
1 . i/. 5. ». 19. i-^quodper legem terra in curia parliamenti contigerit adju^ 
dicariy 3. //I 5. n. 19. Catermaine's cafe; — Regijlr. 17. quod curia 
vojira conjideraverit in hdc parte j rot. pari. 8. J?. 2. n. 15. in the 
prior of Mountegne*s cafe ; — faElurus et recepturus quod tunc tt ibidem 
conftderari contigerit ^ rot. pari. 2. R. 2. par. 2. «. 19. ; — and ad faciendum 
et recipiendum quod nos de ajfenfu dominorum fpiritualium et temporalium in 
eodcm parliamento duxerimus ordinandum, as in the modem fcire facias 
upon writs of error in latter ages. 

a. As to the tejle g£ the fcire facias and the return therecrf", regu- 
larly the fcire facias ad audicndum errores was returnable the next par- 
liament or the next feffion of parliament. But though the award was 
fuch, yet the writ was rarely if at all taken out till the new parliament 
fummoned ; for till the fummons ilTued for the parliament or a certain 
day given by prorogation, it was uncertain, whether or when the 
parliament would be held. This appears partly by the Regijer 1 7. 
but mor£ fully rot. pari. 2. R. 2. part. i. ». 19. 8. R. 2. n. 15. and 
a. H. 5. part. 2. n. 11. 

But where the king's intereft was only concerned, as to reverfe a 
judgment for the king or an attainder, there went cut no fcire facias 

ad 
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^d audiendum errores ; becaufe the king is always prefent in court and 
cannot be made party by ^ fcire facias. Rot. pari. 10. i/, 6. n. 52. 
Jane Beachamp's cafe. Fid. rot. parL 2. H. 4. n. 37. 39. for Holt 
and Burgh and Burly to reverfe attainders in 11. iJ. 2. and i. 7/. 4. 
n. 90. for Thomas Haxey. 

The ordinary return of the fare facias was ad proximum parliament 
turn ; for their feffions were (hort and uncertain ; and if it Ihould be 
returnable at a day certain (as it muft) in the fame feffion, the feflion 
might end before the return of the writ. But in cafes where no 
fcire facias was to ifTue, as where the king was party, the errors were 
oftentimes examined the fame parliament wherein the petition of 
error was exhibited. 

But in the late king's parliaments that antient courfe was altered ; 
for they made writs of error returnable in prafens parliamentum^ and 
gave notice by orders from day to day to the defendant. And this 
courfe holds now in ufe, the old way of fcire facias returnable the next 
parliament being laid afide : yet without any law at all to warrant it ; 
for the record cannot be reverfed or affirmed without making the 
defendant party by writ, unlefs he appear gratis without 2^ fcire facias y 
and plead to the errors. This is now the common courfe, and the j 
defendant commonly appears upon orders of the houfe without any 
fcire faciasy and pleads to the errors gratis ; which therefore being 
done gratis fupplied the defeft of a regular procefs, which yet the 
defendant may infifl upon if he wilU 

And thus far touching die procefs and proceedings in writs of 
error preliminary to the difcuffion and determination thereo£ 
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CHAP. XXVII. 

CONCERNING THE JUDGES OR PERSONS BY WHOM THE JUDGMENT 
OF AFFIRMATION OR REVERSAL IS GIVEN IN PARLIAMENT. 

THE defendants appearing gratis or by procefs, and pleading to 
the errors in nulla erratum^ the next tiling confidei'able is, how 
or by whom the judgment is given. 

Now upon a writ of error — either the whole determination of the 
cafe ftands upon the matter, as it appears upon the record : — or there 
intervenes a matter of fadt to be firft fettled before the errors upon 
the record can be examined or determined ; which commonly is in 
two kinds or cafes; i. where the error affigned is an error in faft, 
as nonage, coverture, &c. 2. where a matter of fadt is pleaded in 
bar or abatement of fuch writ of error, or a matter triable by the 
country arifeth upon fuch a plea ; as where a releafe is pleaded and 
denied, or a fine is pleaded and nient comprife is replied to it. 

I SHALL begin with this latter confideration ; namely, where 
matter of fa6t is affigned for error or arifes upon pleading. 

I NEVER knew an error in fadt affigned upon a writ of error in par- 
liament ; neither indeed is it needful it (hould ; for the king's bench, 
being the ufual court out of which records are removed by writs of 
error into parliament, may reverfe their own judgments before them- 
feives for errors in fo<5l: ; and fo there needs no writ of error in parlia- 
ment upon fuch occafion. 

But fuppofe, that a writ of error be brought in parliament for all 
this, and an error in faft be affigned and put in iffue ; or fuppofe a 
releafe be pleaded and put in iffue ; how fliall it be tried ? 

1 CONFESS 
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I CONFESS I never knew fuchacafe happen. But if it fliould fo 
happen, I think tlie regular way is to fend it into the king'5 bench to 
be tried, as where an iflue is joined in chancery. Only there may be 
this difference, that whereas upon an iffue joined in chancery and 
fent into the king's bench to be tried, the king's bench finally gives 
judgment without remanding it to the chancery ; yet poflibly the 
record being fent out of parliament is to be remitted thither with the 
verdift, that the judgment of affinnance or reverfal may be given 
in the lords houfe. And although poflibly, where the ilTue upon an 
error in fad is found for the plaintiff or defendant, or for the defendant 
upon a plea of releafe, there is no inconvenience, if the judgment 
be given in the king's" bench ; yet if the iffue upon the releafe be ^ 
found for the plaintiff^ it feems neceffary die record Ihould be remit- 
ted ; becaufe the judgment cannot be reverfcd notwithftanding fuch 
verdift, till the errors upon the record be examined, which is proper 
to be done only in parliame.it. 

But now let us refume the former conitderation, where in nulh 
erratum is pleaded to the errors afligned of record, how and in what 
manner and by whom is the judgment given either of affirmance or 
reverfaU 

There are four parties, whom this inquiry may concern, vir. 
the king, the lords, the -commons, and the judges or confilium regis ^ 
or fuch of them as are fpecially deputed thereunto. 



L In all judgments of affirmance or reverfal in parliament the 
king is aftually or virtually a party to the judgment ; for there is 
fcarce one entry of twenty, but the judgment is entered, conjideratum 
eft per dominum regem ex ajfenfu magna turn, &fr. or per magnates, isfc. 
ex ajfenfu domini regis, as (hall appear by the numerous inflances, 
which I (hall have occafion to mention in the enfuing Chapters. But 

X yet 
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yet I do not think it neceffary, that the king (hould be adually prefent 
€r pronounce the judgment. For inafmuch as before is fliewed> 
whether the reverfal be by writ or upon petition, the king's affent is 
rcquifite to the removing of the record in parliament, and ought firft 
to be given and endorfed upon the bill Cgned. This doth fufficiently 
commiffion^te the lords in parliament, or thofe others to whom that 
bufincfs is committed, to proceed in virtue of the king's authority. 
And fo the king is virtually confenting to the judgment by them 
given ; which is in law as effeftual, as if he were actually prefent and 
joined in the judgment or pronounced ithimfelf in perfon with confent 
of the lords, &c, and warrants the entry to be per dominum regent or 
ex ajfenfu dotnini regis, as if he were actually prefent. How far the 
king, after fuch removal of a record by his confent, may either retraft 
his affent or have a negative voice, I (hall not here examine.. But it 
feems to me, that he can no more deny the affirmance or reverfal of 
fuch a judgment, than he can fufpend a judgment of affinnancc or 
reverfal in the king's bench by the ordinary judges of that court, 
though the pleas be there held coram rege ; for he hadi committed 
the ordinary jurifdidion in fuch cafes to his wdinary judges. 



II. If a writ or petition of error be before both houfes of parlia* 
ment, as in the cafes of the earls of Lancafter and March and the 
bifliop of Hereford fupra Chap. XXII. there both houfes of parlia- 
ment are to be confenters to the reverfal or affirmance, or nothing is 
effeded : for by the king's commiffion both houfes are made as it 
were judices ordinarii ; and if both houfes confent not, nothing can 
be done. But as hath been faid, fuch bills or writs of error, though 
ufed fometimes (and yet but rarely^ in antient times^ have been very, 
long out of ufe. 



III. If 
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III. If a bill or writ of error be made returnable before the lords 
in parliament according to the ufual form of writs of error now in 
ufe, the judgment at this day is authoritatively given by the lords 
houfe ; the entries ivhereof, as (hall be fhewn, are various, fome- 
times per curiam or in curia parliamentiy fometimes per m£!gnates 
et proceres &?r. And this ordinarily done at this day by majority 
of votes ; which yet notwithftanding hath been found a great in- 
convenience. For though the lords fpiritual be learned men 
in their way ; and though the temporal lords are ufually of a noble 
extraftion and generous education, and poffibly well acquainted with 
the methods of government ; yet it is impoffible they (hould be 
ikiUed in judicial proceedings and matters of law, which requires 
great ftudy and experience to fit perfons thereunto. And befides 
many of diem are young and unacquainted with bufinefs, efpecially 
of this nature ; many of them may be abfent, and commit their 
proxies to others. So that certainly it is a great inconvenience, that 
menseftates and interefts, and the judgments of learned judges given 
with great deliberation and advice, (hould be fubjeft to be (haken, 
and it may be overthrown, by, it may be, one fingle content or not 
content. Whatever the extraction of men be, yet they are not ^rn 
with the knowledge of the municipal laws of a kingdom, nor can 
be fuppofed to be infpired with the knowledge of the law by the 
acqued: or defcent of a title of honour. ^"^ 

Akd this was well known and obferved by the king aiid nobility 
and wife councillors of antient times. And therefore there were 
providonal remedies for this inconvenience in the judicatory in the 
houfe of lords. 

I. It (hould feem, that in antient times thefe proceedings, efpe- 
cially in writs of error, in parliament were for the moft part if not 
ajtogether tranfafted by the confilium regis erdinariuniy the chancellor, 
trcafurer, jviftices, barons of the exchequer, and thofe whofe educa- 
tion and experience rendered them more fit for fuch employment ; 
and rarely did thefe matters come into the houfe of lords for their 
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156 JURISDICTION OP LORDS HOUSE OR PARLIAMENT. 

decifion, unlcft it were in cafes of great moment concernment and 

example* 

2. WiiEN they came to the houfe of lords upon fuch an account^ 
it feems, that aniicntly even the con/ilium regis ordinarium^ the chan- 
cellor treafurer and juftices, had not only a voice of advice, but alfo- 
of fuffrage : as appears by what hath been before delivered, and by 
the inftance of the ftatute of 14* E. 3. that erefted a coutt for reme- 
d}'ing delays in judicial proceedings, confifting of lords fpiritual, 
lords temporal, chancellor treafurer and judges, wherein the judges 
had a coordinate voice as welt as the lords, as appears by the ftatute 
itfelf ; and as likewife appears by the compofure and power of the 
auditores querelarum appointed by the king in parliament ;. which 
confifted as well of the chancellor treafurer and juftices, as of lords, 
and their power not only preparative to the houfe of lords but deci^ 
five, as appears befi3rc in this trad. 

3. But yet further it is moft e\ndent beyond aU difpute, that 
though the record either by writ or petition were removed into thet 
lords houfe, and virtually and interpretativdy the judgment of affir- 
mation or reverfal was theirs ; yet the aftual decifion and detaermina- 
tion (in antient times even after die decay of the power of the con^ 
filium regis) was given by a felefi: number of lords and judges, nomi- 
nated by die king in parliament, or at leaft by the king with the advica 
of the lords. 

This appears by the Year Book of 22?, £. 3. 3; upon a petition of 
error by Hadelow and his wife in parliament upon a judgment given- 
in the king's bench. The words of the book are, — Nota que peti^ 
tion fuit fue al ray devant ceo que /r breif fuit graunU Pur que'le 
roll, en que le procejfe et jugement furent, fuit port en parUment par 
fir PVilliam Hoorpe. Sur que le roy affigne >ceunt$ et barons et ovefque 
eux Us jufiices, i^c. de terminer les dites hefoignes.. Et devant ceo que 
riens fuit fait^ le parlement fuit fini, et les deputies demeurrent^ mes le 
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fcy meme fuit ale ; devant queux fuit dit^ que le jugement ne poet ejire 
rsvers fi non en parlemeni ; et depuis que ceo eft finiy ulterius^/i ceje 
befoigne nihil agendum. 

HiL. 2. E. 3. rot. 96. coram rege. Diverfe of the inhabitants of 
Lcmington brought a petition of error of a judgment given for the 
king againft the mayor bailies and men of Lemington in die exche- 
quer 17. £. 2. The record and procefs were removed into parha- 
ment, and (tnx. fub pede ftgilli by mittimus to the juftices of the king's 
bench by the king's mandate, quod vifis et examinatis recordo et procejfu 
et petitione pr^ediSfiSy vocatifque coram eis evocandis, et auditis bine inde 
rationibus partium, ulteriusad errores pr^diSloSy fi qui fuerint^ fieri facerenty 
quod de jure foret faciendum. And now upon complaint by the peti- 
tioners of delay in the judges, a writ iffued to the juftices of the 
king's bench to proceed to the determination of the errors : where- 
upon the juftices of the king's bench affirm the judgment, and ac- 
cordingly gave judgment of iiffirmation, and execution is made ia 
the king's bench, 

KoT. pari. 7. R. 2. * «• 20. et fequentibus in the cafe of the petition, 
of error by the prior of Mountegne againft Richard Seymor, diredted 
to the king and lords in parliament, he prays, que ordonne foit en ce 
^arlementy que certains gents de councell le roy foient aJJigneSy devant queux 
le record foil envoy ;. et q*ils eient poiar par force de cette ordinaunce pur 
examiner les erreurs ; and .to warn. Seymor to appear before them ad 
audiendum errores i et que eux potent ccrriger et redrejfer les erreurs. And 
thereupon par ajfent de parlement a fcire facias was ordered to iffue 
againft Stymoi y d'efire al prochein parlement ubicunquey and that the 
record be then brought into parliament, and that no proteftion be 
allowed. And accordingly rot. pari. ^: R.z. n. 15. the fcire facias 
was returned, and the errors examined, et videtur curia parliamentiy 
quod erraverunt. The judgment was reverfed, et in pleno parliamentO' 
praceptum efi cancellarioy quod faciat cxecutionem.. 

• The roll meant to be referred to is farf. z. of the 7. X. 2.— F. H, . 

This 
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This (hould fccm to be a proceeding in plena parliamehtOy diougli 
the record were removed to the lords houfe and the petition was to 
the king and lords. So that, although the defire of the prior to have 
the errors examined by fome perfons of the council thereunto affigned 
was not obferved, but the proceeding was altogether in the parlia- 
ment ; yet this prayer of his makes it appear, that it was the ufual 
courfe in writs of error in parliament to have the errors examined by 
fome feleft perfons of the king's council thereunto appointed by the 
king, or at leaft by the king and lords or with dieir affent con- 
fonant to the book of 21. E. 3. 

And poffibly if this courle were held, it would be not only a 
great difpatch of bufmefs of this nature ; but alfo would avoid thofe 
many inconveniencies, which arife by determining of errors and 
matters in law by the majority of voices, where it may be, that one 
fifth part of them that give the judgment are wholly ftrangers to the 
courfe of law and of judicial proceeding. 

It is true, the courfe abovementioned is now grown much out of 
ufe, and the lords give the judgment themfelves. But yet even 
therein fince the time that the whole decifion of errors have been 
praAifed in the houfe of lords by their votes, the judges have been 
always confulted withal, and their opinion held fo facred, that the 
lords have ever conformed their judgments thereunto, unlefs in cafes 
where all the judges were parties to the former judgment, as in the 
cafe of (hip money. 

This appears by very many inftances, fome whereof are given 
before. Chap. * . In the book of i. i/. 7. 19. quam cito billa 
Jtc indorfata fuerity et hr^ve de error e et tranfcriptum pradi£ta in parJia- 
mento deliberentur^ dericus parliamenti habebit cujiodlam hde, et per 
domiKos tanium, et non per communitatemj ajjignabitur fenefcalluSy qui 
cum domtnis fpiritualibus et tetnporalibus per consilium justici- 

• Sec before. Chap. IX. and page 59.— F. H. 
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ARioRUM procedent aderrorem corrigendum. And therefore when after 
errors afligned the plaintiff being in execution defired to be bailed^ 
it is anfwcred per advifamentum omnium jujiiciariorum, that it could 
not be; for then if the parliament were diflblved before judgment, 
tlie party (hould be at large and the plaintiff below without remedy. 

And he, that confiders the great reverence that hath been in alL . 
cafes of law given to the refolution and opinion of the judges by the 
lords in parliament, and how conformable regularly the judgment of 
the lords hath been to the opinion and advice of the judges upon 
matters in law tranfafted in die houfe of lords, and how the flatute 
of 14* £. 3* joins the advice of the judges to the lords and bifhops 
commiiSonatcd for redrefGng delays in judgment, wiU find, that 
though for many years lafl paft they have had only voices of advice 
and affiflance not authoritative or decifive ; yet their opinions have 
been always the rules, whereby the lords do or fhould proceed in 
matters of law, efpecially between party and party ; unlefs the cafes be 
lb momentous, that they are not fit for the determination of judges ; 
as in queftions touching the right of fuccefEon of the crown, rot. 
pari. 39. H. 6. * or the privileges of parliament, rot. pari. 31. H. 6. 
i" or the great cafes that concern the liberties and rights of the 
fubjefts in general, as in the cafe of fhip money and fome others of 
like univerfal nature, 

• Efit^parl. 39. H. 6. «• 12.— F. H. f Rot. fori. 31. 32- H, 6. n, 26.— F. H.. 
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CHAP. XXVIIL 

CONCEKNING THE MAVNER OF EXECUTION OF JUDGMENTS OF 
AFFIRMATION OR REVERSAL UPON WRITS OR PETITIONS OF 
ERROR IN THE LORDS HOUSE. 

IF the judgmeat were affirmed or reverfed in parliament, die an- 
cicnteft coiirfe for the execution of (bch judgment was by Temand- 
ing the record into the court where that judgment was given, viz. 
into the king's bench, with a mandate to the juftices to ifliie execution 
accordingly, which was accordingly there done. ^td. accordant ?". 31- 
E. I. coram rege rot. . And accordingly in the reverfalof the at- 
tainder of Mortimer earl of March, which was done by the king 
lords and commons, rot. pari. 28. £. 3. «. 8. the record of the 
reverfal and reftitution was fent by writ under the great feal into- 
the king*s bench, with a command to iffue writs of fcire facias to 
the ter- tenants for the earrs reftitui:ion to his lands^ which was accord- 
ingly done in the king's bench. 

But in after times they ufed fometimes another method of 
executing their judgments of affirmation or reverfal, but efpecially 
of the latter, viz. becaufe the chancellor or keeper of the great 
feal was conihintly with tliis feal attending in parliament, the houfe 
of lords by their order ufually commanded the chancellor to make 
^execution of the judgment by writ under the great feal ; which it 
feems was returnable in chancery, becaufe the parliament might 
be diflblved or adjourned before the writ could be executed or 
returned* 

Thus rot. pari. 8. i?, 2. «. 15. the prior of Mountegne recovered 
a rent in the common bench; that judgment was reverfed in the 

king's 
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•king's' bench ; and again the judgment of rcvcrf.il v/as rcvcrfcd 
in parliament, and that the prior fhould have reiliciiticn of his an- 
nuity and of the arrears. And thereupon it is commanded to the 
chancellor in pteno parliamentOj that- he ilfue a writ under the great 
feal to the flieriffof Somerfet, where tlie lands. charged lay, quod tdm 
de feifind et rejlituiiorte^ quam de exitibus perceptlSj fecundum legem et 
coyjfmtudliem regni, plenum executionem fieri faciat. 

KoT, pari. 2. H. 4. «. 27 upon the reverfal of a judgment given 
in parliament againft Burgh and Holt, a writ of reftitution iflued 
under the great feal to the Iheriff of Someifet, where the lands 
lay. 

But at this day, if a writ of error be brought in parliament upon 
a judgment in the king's bench, if the writ abate by death, a record 
is made of it in the lords houfe, and by judgment the writ is there 
abated, and the judgment of abatement is entered upon the tranfcript 
left in the lords houfe, and the fame is remanded into the king's 
bench to proceed according to law. //, 22. Cur. i. £. R. rot. 696. 
Trowl and Methurft, 

So if the judgment be affirmed by the lords, the judgment of 
affirmation is entered upon the tranfcript, dnd a remittitur entered 
thereupon, and the record .delivered back to the king's bench'to pro* 
ceed with execution. Tl 26. Car. 2. rot. 807. 

And fo if the judgment be reverfed by die lords, the judgment 
of reveifal is entered upon the tranfcript with a remittitur in this 
form. Et fuper inde recordum ^ procejfus per curiam parliamenti curia: 
domini regis coram' ditlo domino rege ubicunquey ^c. remittuntur ; et in 
eddem cur id coram di£lo domino rege jam refident. M. 24. Car. 2. B. A\ 
rot. 237. Streter's cafe. 

Y And 
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And it feems, that although as to fome purpofes the record was 
removed from the king's bench into the parliament ; yet really the 
record remains as to many purpofes in the king's bench ; and after 
fiich a remittitur the court of king's bench proceeds upon the ori- 
ginal record before them, and enters the ceverial and remittitur upon 
tliat record. 

Therefore if the parliament be diflblved before any judgment 
of affirmance or reverfal, upon a fuggeftion thereof upon the roll ixk 
the king's bench, the court of king's bench fliall proceed upon the 
record before them, though there be no remittitur of the tranfcript 
out of the parliament into the king's bencli. 

A JUDGMENT is given for the defendant in the huftings of Londoi^ 
in an aftion of wafte, where it (hould have been given for the plaintijfL 
That judgment is reverfed by writ of error before commiffioners at 
Saint Martin le Grand according to the cafe. Error was thereupon 
brought in parliament, and the laft judgment affirmed. The par- 
liament is adjourned before any execution made. The pkintifF, to 
have his execution, removed the tenor of the record of the affirma- 
tion into chancery by eertiorari dircdled to the clerk of the parlia- 
ment ; and dience it was fent into the king's bench by mittimus 
under the great fcal commanding that court to proceed lo execution^ 
which was accordingly done in the king's bench by Jl'rr fucias about 
13. Car. 2. in Cole's cafe of Gmy's Inn, 
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CHAP. XXIX. 

CdNCERKlKG -SUPERSEDEAS BY WRITS OP ERROR IN ?AR'LlAMfe>TT> 
AND CONTINUANCES BY ORDER PROROGATION ©R ADJdURN-» 

MENT* 

WE are tb know, that the lords houfe may be confidered as 
a court by itfelf without the commons, or as a confticaent 
part of the parUament together with the commons. In the former 
coafideration it proceeds in points of judicature belonging to their 
feparate jurifdidtion as a diftindt court of itfelf; as in writs of error^ 
and fome other points of jurifdidtion before mentioned belonging 
thereunto. In the latter confideration it proceeds on the legiflative 
power, pafling of afts> which cannot be without the confent of the 
king lords and commons ; and this is indeM the fupreme court of 
parliament, the commune confilium regnL 

As the parliament hath its beginning by the king's writ of fummons 
under the great feal ; To it hath its prorogation and continuances by 
the like writ ordinarily. 

We are to obferve thefe fereral methods of cofltinuances of the 
parliament, or of either houfe thereof, or of the bufineffes depend- 
ing therein. 

. (i.) There arc cotttihuances of particular caufes depending in the 
iords houfe during the feffion of parliament, much like the conti- 
nuances in other court3, by dies datif or orders of continuances of 
.particu^r caufes. 

Y ^ (2.) TlTERA 
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(2O There are adjournments and continuances of each houfe of 
parliament by their own adjournments. This doth not determine, or 
put without day, or difcontinue, any budnefs* depending in either 
houfc by* bill, by petition, or in the lords houfe by writ of error, or 

oriic;\viie* 

(3.) There are prorogations by tlie king's writ of prorogation 
after the fummons and before the day of feflion appointed by the 
writ of fummons unto fome other day, and fometimes to fome otlier 
place, as clauf. 12. H, 6. w. 15. dorf. from Lincoln to Weftminfter* 
Sometimes it is to fome farther day and place, as in frequent in- 
ftances : the writ of prorogation reciting the former fummons at a 
day to come, and fometimes the caufe of prorogation, fometimes 
only certls de caufis. — The operative words arc only parliamentum 
pr^di£fum ufque fuch a day duximus prorogandum, per quod ad di£lum 
diem et locum pradiSium accedere vos non oportet iftd vice, with a com- 
mand to appear at the day given by the prorogation^ And fome- 
times it is prorogued till a new feflions, which in effedt is a diflblu- 
tion of the former fummons. Thus claief. 22. £. 3. part. 2. m» 17^ 
dorf. the parliament was fummoned to be held at Weftminfter die luna 
pnjl fejlum fanEli Hilarii ; then clauf. 22. E. 3. part. 2. m. 3. dorf, 
prorogued to quimienam pafcha next by rcafon of the plague by writ 
bearing teft 1. Jan. 22. E. 3. and then clauf. 23. E. 3. parte primd 
m. 19* dorf. by writ bearing teft 10. Martii prorogued ufque adnovam 
pramonitionem per nos inde faciendum. — ^Thus the writs run, that 
were direfted to the lords. — But the writs direfted to the fheriffs 
mn as before to the words prorogandum ; and then per quod milites cives 
et burgenfes, quos adveniendum ad di£lum parliamentum ad di£lam quin^ 
denam tenendum per te fummoneri pracipimus, ad locum pr^diSlum ad ean* 
dem quindenam accedere non oportet , quoufque de mandato noflro de novo 
fuerint pramontti ; et ideo tibi pracipimuSy quod eyecutioni diiii mandati 
ncfri dezrnire faciendo bujufmodi, mitites cives et burgenfes ad diStum 
parliamentum ad quindenam pr^ediSiam faciendum omnino fuperfedeas. 

But 
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But there was no rcfummons of thofc that were formerly cleft, 
but an entirely new parliament fummoned. Clauf. 24. £• 3. ^art. z^> 
i». 3. dorf. The like dai^/. 5. 2S. 2. w. 1 7. Jorf. 

I FIND two extraordinary kinds of writs relating fomcwhat to the 
matter of prorogation, viz.^^Clauf. 28. £. r. m. 2. fef 3. dorf. where- 
by after the foriner parliament dillblved there was a refummons of tlie 
fame knights citizens and burgeflcs to a new parliament. This was 
accordingly de fa^o done, and ths parliament accordingly fat : but 
it was irregular and not agreeable to law, and therefore was never 
after praftifed. — Clanf. ij. H. 6. m. 1. dorf. a parliament was fum- 
moned in quindend Mtchaelis'; and after by writ bearing tejle 
3, Auguft, enutled de abbreviatione parllamenti, reciung the former 
luramons, nos tamen cntis de caujis urgentibuSy fefr. diem parliamenti 
pr^diSli duximus albreviandum, et par li amentum noftrum apud palatium 
nqftrum fFeJlnwnaJlerii in crajiino fartSii Maithai apcJloU proxime fuiuro 
teneri ordinavimus ; and a command to the peers, &c. to attend 
accordingly, wliich was accordingly then held*. 

(4.) There are adjournments of parliaments by the king after 
they are begun and held. Thefe are oftentimes called prorogations,, 
and the word prorogandum was fometimes ufed tlierein. 

Claus^2i. jR. 2. m. 19. dorf. The writ recites the fummons of 
parliament holden die luna pojl feflum fand^ crucis ultimo preterite pro 
(^uibufdam arduis et urgentlbus materiis et negotiis in eodem parliamenta 
adtunc pendentibusy qu^e adhuc commode, terminari non potuerunty diulum 
parliamentum ufque quindsnam fan£ll Hilarii proxime futuram apud Salop 
in Jiatu quo tunc fuit duximus prorogandum et continuandum : vobis pr^eci" 
pimus to attend at that day and place, vejirum conjilium impenfuris, 
et inde abfque licentid nojlrd non reiejuris, teJle rege quinto Novembris^ 



And 
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AwD indeed it is frequently in records ftiled a prorogation ; though 
it IS but an adjournment. FiJe rot. par h tp IL 6. «. 12. But thii 
hath been altered of latter times. 

In the point of Tidjournment thefe thifigs are obfefVablc* 

I. The adjournment of the parliament is by the king, or the 
Idng's commiflion to adjourn the parliament ; and this is done in the 
houfe of lords, fometimes and moft commonly the commons being 
called up and prefent, and fometimes only done in the lords houfe 
and notified to the commons in their houfe. 

t. Though there may fometimes iflue a writ to call the lords to 
the parliament, as was done in the cafe of 21. if. 2. beforemcntion- 
ed ; yet in taith the effeftive and operative adjournment is the king's 
declaration, being prefent by the mouth of the chancellor, or if 
abfent then by tlie commiffioners. And thus it was done rot. pari. 
21. J2. 2. n. 36. which is the foundation of the writ abovementioned 
to notify it. 

3. Though it be fometimes called a prorogation in the verjr 
record of iidjournment ; yet in truth and propriety of fpeech it is no 
prorogation ; for that is before the day of feffions by the fummons, 
but adjournment is after the feflSons begun. And the records of die 
commiflion to adjourn have therefore of latter times omitted the 
word prorogancUHj and run only thus : pr^efens parliamentum et omnia 
f/egotia caufas et materias inceptas et non adhuc terminatas adjurnare it 
continuare ufque talem diem ibtdemque tunc tenendum et profequendum. 

Now in relation to thefe various continuances fomewhat is ob- 
fervable touching parliamentary proceedings in both or either of the 
faoufes. It feems therefore, 

I. That 
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1. That the private adjournments of the houfes by themfelves 
make no alteration or difcontinuance of fuits in the lords ; no^ nor 
of their committees or bills, 

2. A PROROGATION beforc a fcffion doth not difcontinue a writ 
of error, nor a fare facias thereupon, but carries it over to the day 
given by prorogation. 

3* An adjournment of the parliament by the king, or by his 
commiifion, in fuch manner as is above declared, what effed: it hath, 
was a bufinefs formerly of great debate : but now it is by ufe and 
cuftom and partly by declarative orders fettled. — !• As to writs of 
error and caufes depending there as a feparate court from the com* 
mons, heretofore it was held, that an adjournment without fpecial 
words to adjourn all caufes in Jlatu quo had difcontinued all 

fuch proceedings in the lords houfe, and they were put to begin all 
again. And thus I remember it was ruled in the houfe, Bridgeman 
being keeper* But fince tliat time upon fearch of precedents it hath 
been ordered and declared by the lords, that no difcontinuance 
arifcth in fuch cafes by adjournment, but they are to proceed as they 
left the caiifc the lad fcffion. And truly it (lands with reafon ; for 
thefe proceedings are in the lords houfe as a diftindt court. — 2. But 
then what (hall be done as to bills or afls depending in either houfe J 
In the parliament of 18. Jac. Coventry then attorney reported, that 
upon fearch he found noi: the word proroguing in fuch adjournments ; 
and therefore May 31. in that parliament reported, that fuch an 
adjournment determines committees, but not bills. But this report 
of his hath not obtained ; for it is the conftant ufe after fuch adjourn- 
mcnts by the king or by his commiffion, that all bills and matters 
relating to both houfes do begin de nozo, as well as committees. 
And it Hands with reafon : for this is a proceeding before them, as both 
houfes conflitute one court and alfo a great council wherein there 
may be many changes of advices as well as perfons. 

But 
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But if the parliament be diffolved before judgment alTirmed or 
reverfcd, then the writ of error is wholly diiconrinued and abated, 
and the court below may ifllie procefs ai^d execution upon the record 
remaining with them, without any formal rcmiffion of the tranfcript 
from the hcufe^of loi;ds, upon a fuggcilion entered thereof upon the 
record before fhe judges below, that the judgment is neither affirmed 
nor feverfcd. 

And therefore I take It, that the granting or continuing of ^fuper^ 
fcibas by the lords houfe, depending a writ of error, until the next 
parliament, as it hath been fomc times done, viz. rot. pai L j\. H. 4. 
;;. 26. in the cafe of the dean and chapter of Litchfield, rot. pari 
II. //. 6. n. 40. in the cafe of Ifabel Beauchamp, was not confonant 
to law. For it would be an intolerable delay of juflice ; for no par- 
liament poflibly would be fummoned in feven years ; and it were very 
iTiircafonablc, that tlie plaintiff's execiuion upon a judgment obtained 
Ihould be fo long delayed : and the rather becaufe error in judgments 
is not prcfumed, till it be declared and adjudged by the court where 
a vvrit of error is depending. 

But if it were only an adjournment of the parliament to a long day, 
there, according to the reafon of the rcfolution of the lords above- 
mentioned, as the writ of error hath a continuance until the day 
given by adjournment, fo the fuperfedeas will alfo have a continuance 
notwithftanding fuch adjournment of the parliament* 

A WRIT of error regularly is not to be brought or fued out of 
record, till a parliament be aftually fummoned ; for it muft have a 
certain return ; and the like of a fcire facias upon a writ of enor 
brought and errors afligned in parliament ; for to bring a writ of 
error returnable ad proximum parliamentum generally is not regular, 
nor will be any fuperfedeas for the reafon before given. But the writ 
of error is to be brought after the parliament fummoned, and is to 

mention 
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tnenrion the day and place of die parliament fo fummoned. Thus it 
was agreed by the court of king's bench. 

After an adjournment or prorogation of the parliament a writ of 
error may be brought, and is to be allowed ; becaufe there is a fixed 
day of reconvening it ; but with this difference. If the day given 
by adjournment or prorogation be a (hort time after the iffuing of the 
writ of error, it is then alfo a fuperfedeas to the court below to grant 
execution ; as if for the purpofe the writ bears teft in Trinity term, 
and the day of adjournment or prorogation be in the next term, viz; 
any time in Michaelmas term ; becaufe here no mean term intervenes. 
And accordingly this holds upon writs of error in the exchequer 
chamber or king's bench. But if a term intervenes between the teft 
or allowance of the writ of error and the day of adjournment of the 
parliament ; as if the writ comes to be allowed in Trinity term, and 
the day of adjournment of the parliament, when the writ of error is 
returnable, is in Hilary term ; this is no fuperfedeas of the execu- 
tion (but yet the writ of error muft be allowed) for the great delay 
that would happen, to thofe that have had their judgments, by the 
interpofition of a term. And this I have known many times ruled, 
as well upon writs of error in parliament, as upon writs of error in 
the exchequer chamber. 

And this cafe differs from that before mentioned, where the par- 
liament is adjourned or prorogued either to a fhort day or long day 
after the record removed, '^//i a long day upon the writ of error before 
the record removed * : for in the former cafe the court of parliament is 
poffeiTed of the record, but not in the latter cafe* 



* The words in italic wa^t additign to make the ienfe compleat. But the difference 
meant to be pointed out ia between removal of the record after adjournment or proro- 
gation and removal ^^r^.— — F. H* 
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CHAP- XXX- 

SEVERAL INSTANCES OF WRITS OP ERROR^ AS THEY OCCUR 11^ 
THE PARLIAMENT ROLLS PROM THE BEGINNING OF £. 3- 

TO i^H. 7. 

1 SHALL now, as I promifed, give an account of the feveral 
writs or petitions of error in parliament from 'the firft year of 
Edward the tliird to the beginnbg. of Henry the feventh, and the 
brief memorial of them, and fome obfervations thereupon ; which will 
both explicate and prove much, of what hath been before delivered 
upon this fubjedL 

I SHALL omit thofe of the earl's of Lancafter and biftiop of 
Hereford ; becaufe mentioned at large fuj>ra Chaz.. * ^ and begin, 
about 4. E. 3^ 

f 4. E. 3*. ». i^ 2. 6f 3; Attainder of Roger MbrtTm^r and Simon* 
Beresford for die death of £* 2. and of John Matravers for the earl 
of Kent. — N^ 6. Declarations des feigneurs en plein parlement, que 
lour jugement fur Simon Beresford et autres, que ne fuerent lour peres 
NON TRAHATUR IN co^SEQS ^^Ti AM, par quoi les dits peres puijfent 
ejire charge defore adjuger autres que lour peru contre le ley de terre, fi 
autiel cafe avetgne. 

N® II. Cff 12. Petition of error by Efmon (on and heir of Ef- 
mond earl of Kent upon the attainder of his father. The hke by 
his widow. But it ended in a reftitution by the king par affent du 
parlement. 

• See bcibrc. Chap. XXII. page 128. Sec alfo page 17a. and 173. F, H. 

t The remainder of this chapter is not in lord Hale's own hand-writingy bat fcems 
to hare been tranfcribed by fomeperfon employed by him as an amanuenfis.«-F. H, 

NO 13. 
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N^ 13* The like for Richard carl of Arundel, but no rcverfal, 
becaufe the attainder was confirmed in parliament, b\it a rcftitution 
par ajfent de pavlement. 

21. £. 3* n. 56. vel 65. John Matravers futji petition al ray et a 
fon councel d* error y que le jugement foit velu et examine en pletn park- 
ment' devant roy et peres de realme. Nihil fa£lum ; fed pojiea rcjiitu-. 
t4on, 25, £. 3. 

25. £. 3. n^ 54« Refiitution de John Matravers par roy feigneurs et 
commons^ 

N^ 9. Rejlitution de count de Arundel par roy feigneurs et commons ^ 
The petition al roy et councel en prefent parletnent. 

JioT. pari. 28. £• 3. n. 8. Efmon fon and heir of Mortimer peti* 
tions the king, that the record of his fatlier's attainder foit fait vener 
devant vous et les peires de la terre, that the errors therein may be 
examined and corre6ted, and right done. Par vertue de quel peticion 
le roy fifi vener devant lui et le prince et due de Lancafier^ countes, 
barons, et peres de la terre, les chivalers des countees et totes les autres 
com^mns illoque ajfembles, le record et judgment^ which is there entered, 
viz. that in the parliament of 4. £. 3. he affigns error, that he was 
adjudged to death without being put to anfwer. Et fur ce eue bone 
dellberaclon par le roy, prince due prelates countes et barons, il appeirt 
clerement, que le judgement eji erroneous, par quoi le roy, et les prelates 
prince due countes et baj'ons, par accord des chivalers des countees et des 
dits communes, repellont et pur erroneous adjugent le record et judgement 
furdit, et agardent rejlitution. — ^This record was fent by writ under the 
great feal into the king's bench ; and there fcire facias to be 
awarded. 

Ibid, n. 13. Richard earl of Arundel petitions tlie king, that the 
record of a ftatute made i. £. 3. by which Efmond his father was 

Z 2 put 
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put to death be viewed and examined devant lui et les peeves de la terrt, 
that he may be reftored to the inheritance of his father* Far verlu 
de quel petition le roy fijl fercher les recordes et remembrances touchant le 
tnort Richard count de Arundel, which was a recital in a ftatiite i. £. 3. 
and entered //; hjec verba, ^el Jlatut veiu et entendu par notre 
fe'fgneur le roy^ prelates, prince de Gales, due de Lancajire, countes et 
barons, peires de la tcrre, et chivalers des couniees et totes autres communes 
de la terre, illoeque ajfembles, riens eft comprife forfque recital de ftatut : 
et fur ceo cue bone deliberation par notre feigneur le rcy prelates prince due 
countes et barons avantdits, il appeirt, que Efmond count de Arundel 
fuit unduement mis al mort, isfc. par quoi notre feigneur le roy prelates 
prince due countes et barons, par ajfent des chivalers des countees et des 
dits communes ajugent la recitation, i^e. erroneous et nuls, and that 
Richard be reftored, &c. 

Claus. I. £. 3. part. i. ;;/• 21. dorf * Henry brother and heir 
of Thomas earl of Lancafl^r venit in ifto parliamento, et exhibuit coram 
domino rege proceribus et magnatibus regni et conjilio ipfius regis tunc 
ibidem exiftentibus petitionem, *^ A notre feigneur et a fon councel prye 
Henry, ^' &c. that the record of his brother's attainder being in the 
chancery be examined and redrefled. Pratextu cujus petitionis dictum 
fuit cancellario per ipfum regem, quod deport are facer et recordum et pro- 
cejfum in parliamento ; which was accordingly done and errors 
affigned* Et quia infpe£iis et plenius intelle£lis recordo et procejfu pra^ 
diclis, ob errores pritdiSlos et alios in recordo et procejfu, confideratum eft 
per ipfum dominum regem proceres et magnates et totam communitatem 
regni in eodem parliamento, that the judgment tanquam erroneum revo-^ 
cetur et adnulletur, fefr. et habeat brevia cancellario et jufticiariis, in 
quorum placeis di£lum recordum irrotulatur, quod recordum pradiSlum 
irritari faciant. 

The ftile is placita coram domino rege et conftlio fuo in prafentid 
ipfius regis procerum et magnatum in parliamento. i. £. 3. 

• See alfo rot. farU i. E. 3. n. i.— F. IL 

The 
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The like judgment for Roger Mortimer. — The like for the 
bifhop of Carlifle. 

Rot. parL 40. £. 3. m. 2. The proof of age and livery admitted 
coram domino rege pnelatis magnatibus et communitate regni Anglia in 
parliamento. 

50. £.3. «. 48, Complaint of bifhop of Norwich of erroneous 
judgment in C. B. A quoi efi refpondu finahnent par commun ajfent de touts 
les jujlicesy that it doth not lie till affirmance or reverfal in B. i?,.— 
Notay the petition is not of record. 

I. R. 2. «. 29. The earl of Salifbury petitions the king for the 
reverfal of a judgment given againfl him in the king's bench for 
error, and prays the king a commander faire vener le record et proces 
devant vous et votre tres fage councel en ce prefent parlement ; and procefs 
againfl: Mortimer to hear the errors, &c. ^iel petition eue et entendm 
en meme parlement ^ commande fult en cejl parlement par les prelats et 
feigneurs peres de parlement a Johan CavendiJIj cheife juftice^ q^il ferra 
vener le record et proces entre rolls de divers autres records fans delay j 
who apporta les record et proces en rolls de diverfes autres records. The 
earl thereupon aifigns errors by word of mouth, and prayed a fcire 
facias againfl Mortimer returnable tlie next parliament, which is 
granted. At the end of the parliament the chief juflice. carries back 
the rolls ; and it is ordered, that the record be brought into the 
next parliament. Nota the petition to the king, but ti*anfmitted to. 
tlie lords, and tliereupon the lords make tliefe awards. — At another 
parliament, rot. parL i. R. 2. part. i. «. 19. * the former record 
recited. The fcire facias , accordingly reciting the petition, nosfuppli- 
cationi pnedi^i comitis annuentes recordum et procejfum pradiEla tarn, 
coram nobis quam pralatis et magnatibus in di£lo parliamento venire feci- 
mus I and command to the fherifF of Salop, quod fcire facias Edmundo 

• It fliould be /ar/. 1. n» 31.— F. H. 

Mortimery 
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Mjrl'imery i^:?c. qujd fit coram nobis in proximo parllamento uhirungue 
tunc fuerit aiiditurus recordum et procejfum, &?r. et tdtcrius fatlurus et 
recepturus q?wd conjidcrari contigerit tunc ihidem. I'cjle !• Decemb. i.R.i. 
Not A, the former parliament ended 28. Novemb. i. iJ. 2« This 
parliament held 25. May * 2. i?. 2. So the fcire facias iflued after 
the end of the former parliament and before this of R. 2, fum- 
moned. — ^The fherilf returned nihil habet. The earl pctiiions the 
king for a new fcire facias rtturnable the next parliament in totidcm 
k-erbis as the former. Mortimer returned fummoned. The panics 
appear. Exception taken to the return; and the earl prays, a notre 
feigneur le roy et al feigneurs de parlementj that he may affign errors, 
and that the record may be examined and reverfed* Par ajfent du 
parlement jour ejl done al parties tanque prochein parlenient. Rot. 
J)arL 2. jR. 2. part. 2. n. ^i.f This parliament began die Mercuril 
20. 05lob. 2. R. 2. X The former proceedings of the earl of Salifbury 
recited ; a new fire facias facias prayed ; quel brief par notre dit feig^ 
neur le roy par advife des figneurs et autres fages de parlement cjl graunt 
returnable prochein parlement y et que les record et proces foient en dit 
prochein parlement. Nota, this feems to be the (ccond fire facias 
abo V emenrionci 

§ [2. R. 2. part. I.] ;;• 36. 37. Alice Peres [| judged in parlia- 
ment brought a petition of error. She could not purfue it by attor- 
ney without the king's licence. Licence is granted by the king. The 
bill is indorfed by the king, and envoy a fon grand councell en park- 
ment, a queux le roy ad commife la difcujjion de mefme bill : which bill 
£l}oit puis apres par mefme le grand councel en plein parlement , par auSfo- 
rilee a eux done par le rcy^ 7'ejpondue et endorfee^ &V. ** il femble as 

• It fhould be 20. Oaober.-^ — F, H. 

t Jt (hould be a. 19. F. H, 

% It ftiould be 25. April. F. H. 

§ What is between the crotchets not in the original ; but neccffary in point of 

reft rence. F. H. 

il In the printed roll of parliament the name is Perriers and Pariri.^^^^F, K. 

*^ figneurs 
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*' feigneurs * de councell noftre feigneur le roy^ que le rcy lepoet faire de fa 
** grace. Fur quoi il eji ajfentuz, que les fuppliantz foient refceuz a 
** purfuer la ley par leur attournesJ' 

' Rot. pari. 3. i?. 2. »• 19. This parliament held Monday after 
the feaft of Saint Hilary 3. i?. 2. There the whole record and con- 
tinuance of the proceeding of the carl of Salifbury in parliament 
are again repeated, and the continuance thereof is made to this that 
was the next parliament. It is commanded by the king et autres 
fiigneurs avantdUsy that the record and procefs be brought in and 
read. But now Mortimer earl of March hath the king's protedion 
per unum annum duraturamy, and fo the plea put without day. 

KoT. parL 7. R. 2. n. 20. A judgment given in the king's bencK' 
for Richard Seymor againft the prior of Mountegnein zfcire facias.— ' 
Firfl, the prior delivers a petition al roy et al feigneurs en cejle parle^ 
menty that a judgment quod rcfpondeat ovjire given againft the prior, 
omitted to be entered of record by the juftices. may be entered.— 
The record brought into parliament par commandment des feigneurs^ 
and the record viewed and examined in prefence of the lords and 
the juftices de utroque banco and barons of the exchequer. , Et par 
ad^oife des jujiices et autres fages eft agar d^z et commanded en parkment^. 
que r enrolment foit amendez ; and the old rolls taken out of the bundle 
and new-amended rolls inferted. — ^The enrolment being amended by, 
the fald award in parliament, a petition of error is brought by the 
prior direfted al roy et al nobles feigneurs en ce prefent parlement ; and. 
it prays, que orddine foit en ce prefent parlement y que cerfains gents de • 
councell le roy foient afjignes^ devant queux le record foit envoy y et q'ils 
eint poiar par force de ce ordinance to examine the errors, and warn 
Richard Seymor to appear before them ad audiendum errores, and to 
rcdrefs the errors, ^el bill lu en parlement ejl agar d par ajfent de par^ • 

• What follows is in the original imperfeft ; and. is therefore taken from the printed . 
roll 4)f parliament.*— —F. H«. 

hmenty 
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lementy that the prior (hould have fare facias returnable next par- 
liament to warn Richard Seymor ad audlendum err ores, et tdterius fa^u* 
rum et recepturum ce que par ley de terre fera adjuge en ce casy and that 
the record and procefs be in the next parhanicnt, and no proteftion 
to be allowed. — Rot. pari. &. R* 2. n. 15. In the parliament held at 
Weftminfter crqfiino Martini 8. /?. 2. the proceedings at the former 
parliament are recited. A fcire facias iffues to the flierifF of Somer- 
set tejle 15. O5lober 8. R. 2. per petitionem de parliamcnio. ^od fcire 
facias Rickardo Seymor , quod fit coram nobis in parliamento apud IVefi- 
monafierium in crajiino Martini proximo future adaudiendum recordum 
et procejjkm et erroreSy &c. jifibi viderit expedire, ^t ulterius ad facien- 
dum et recipiendum quod curia nojira conftderaverit - in hie parte. This 
writ ifllied * not till the new parliament was fummoned and agreed. 
Scire feci returned. The petitioners appear. Et pra^eptum eji per 
re^em et dominos in eodem parliamento to the chief juftice to bring the 
record in diSfum parliamentumy which was forthwith done accordingly, 
and entered in hac verba. Thereupon the prior afligns feveral 
errois ; and to every material error afligned the court gives their 
opinion, vvuet fuper hoc auditis allegationibus utr iuf que partis y et vijis et 
examinatis recordo et procejfu priediSfiSy * idea ob error es illos conjideratum 
efty quod judicium pr^diSum tanquam erroneum revoceiur ceffetur et penitus 
iidnulletur ; et quod prior (hould have reftitution utia cum exiiibuSy &c. Et 
pr^eceptum eft vicecomiti Somerfet reftitutionem et feijinam de manerio pra* 
diStOy &c. et quod inquirat de exitibus, &c. Et pr^ceptum eft cancellario 
Domini regis in pleno parliamento, quod tam de feifind et rejlitutioney 
&c. quiim de exitibuSy isfc fecundiim legem et confuetudinem regni Anglic 
^plenam executionem fieri faciat et demandct. Not A the command of 
reftitution en plein par lementy which appears to be both houfes 
,prefent, as appears rot. park 10, R. 2. n. 35. 

* In the printed roll the followirg words of judgment arc preceded with an opinioa 
•upon each material error. Rot. f art. vol. III. page 194.— J. H. 

TUE 
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The like i6. i?. 2. n. ly. for John Frere. 

Rot. pari. 13. R. 2. .«• 16. Error in parliament by petition al roy 
et feigneurs by John Mothan for erroneous charging him as abettor 
in an appel de mort at 500 marks. The record brought into parlia- 
ment : a fcire facias thereupon awarded returnable a prockein parle- 
ment a oyer Us errourSy and to receive ce que en le dit prochein pdrhr,h:}it 
ferra adjure, and that the record (hould be there, and the petiLioner's 
bail to pay the damages ftated or render his body. 

Rot. parL 16. R. 2. n. i8* a petition of error by John Shepey 
lipon a judgment in the king's bench direded al notre fe'igneur le roy 
€t al nobles feigneurs y and praying qUe plefe al roy et cl feigneurs, de faire 
n)ener le record en ce parlement^ et a faire garnir le prior d'eftre a ce park- 
ment. And di^d petitione in parliamento UEld coyijideratum efiy quid 
Johannes habeat breve de fcire facias returnable proximo parliamento ad 
audiendos errores, and ad ulterius faSlurum et recepturum quod per legem 
ierr^ confidcratum fuerit in hdc parte ; and the record to be in the next 
parliament.— And now the writ abated cert is de cavjis; and a new 
fcire facias was granted returnable adproximum parliamentum. 

16. jR. 2. «* 19. the like petition al roy et nobles feigneurs by Efmond 
feaflet. The petition continued till the next parliament in Jlatu 
quo nunc 

KoT. pari 17. R. 2. «* 11. * et fequentibus in this parliament held 
in quindend Hillarii a petition of error by the dean and chapter of 
Litchfield againft the prior of Newport : et di£ld petitione in parlia- 
mento le£id de ajfenfu ejufdem parliamenti conjideratum efl, quod habeant 
breve de fcire facias rcturn3Lh\t proximo parliamento, ad audiendum errores, 
et ad faciendum ulterius et recipiendum quod per legem terra in eddem cur id 
parliamenti adjudicaretur in hdc parte; et quod recordum et procejfus fra- 

• N^ 15. in the printed rolls.— —F. H. 
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diSla Jint in proximo parliamento ix caufd pradiEid. The petition was 
alfeigneur k roy at a Us nobles feigneurs de ce parUment. -^Tht fare facias 
iirucd 15. November 18. JJ. 2. returnable coram nobis in parliamento 
uoftro in quindc.td Hillarii proximd fuiurd tenendo, ad audiendum recordum 
€t erroresy et ad faciendum et recipiendum quod curia nojlra conjideraverit in 
hue parte y which writ is then accordingly returned by the IherifF.— 
This writ iffued after the new parUament fummoned. There- 
upon in eodem parliamento praceptum eft capitali jufiitiario band regisy 
quod recordum et procejfus pr^diSla in diclum parliamentum deferret : 
wliich he accordingly did, and the record entered in hac verba. The 
dean and chapter afiign errors in parHament upon the judgment of 
reveifal given in the king's bench. Super quo vifis et examinatis 
recordo et procejfu pradiStiSy videtur curia in ifto eodem parliamento ^ quod 
pradiSli juftitiarii ad placita coram rege tenenda ajfignati erraverunt : 
ideo conftderatum eft in eodem parliamento, quod judicium revocationis 
primi judicii redditi, fefi*, cajfetur et pro nullo habeatur. And the firft 
judgment in the common bench affirmed. Et pneceptum eft in eodem 
parliamento cancellario domini regis, quod faciat executionem. Intentionis 
tamen cuftodis Anglic et dominorum in eodem parliamento exiftentium eft, 
quod decanus et capitulum babeant tantiim unum annuum redditum viginti 
I'lhrarum. This judgment of reverfal was in the lords houfc. Yet 
the words of the whole proceeding are as applicable to the whole 
parliament, as that before of the prior of Mountegne. isota tliis 
parliament held by the cuftos regni. 

!• /f. 4. n. 90. Thomas Haxy's petition of error upon attainder 
of treafon, a noftre feigneur le roy et a les feigneurs du parlement noftre ; 
et a quel petition ove record et proces d'icellue et entendue, noftre feigneur 
le roy par advife et ajfent des feigneurs fpirituall et temporall ad ordein et 
adjugCy que le dit Judgment rendu in parliament 20. K* 2. foit de tout 
caffe revers et repeale, 6fr. et que le dit Thomas Haxyfoit reft ore, fefr. 

NOTA 
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Not A il^Uem n. 104. there was a bill for the revcrfal delivered to 
the commons, and by them prcfented inter peliiiokcs conrmumtalis : 
and the king anfwers, le roy voet ffadvife et affcnt dcj^'tgnctrrs fpiritualls 
et temporalis J que le judg?ne7tt foit rcrers, ut fi-pra. So it palled as 
an adt» 

2* H. 4, n. 37. John Holt and William Burgh attaint in the par- 
liament of 1 1. i2. 2. petition the king (al roy notre feigneur) de graaier 
et adjugerj q^ilsfoient rejiores a leur terreSy isfc. The record thereupon 
brought out of chancery devant le roy et les feigneur s en purlement ; et 
illoeque lue et entendue, error y ad apparent ; pur que accord ejl par les feig- 
neur s fufdits de affent le roy^ que le record et judgement foient cajfes adnulles 
et reverfesy et les petitioners rejiores a leur terres una cum exit} bus. And 
a writ to the (herifF of Somerfet under the great feal to reftore them 
to poiieffion una cum exitibus *^ 

Ibid. ;/. 38. A roy notn feigneur a petition of error by Efmond 
Baflet upon a judgment in B. i?. given againft him in B. i?. for king 
12. 2, in a fcire facias y que plefe al roy et les nobles feigneur s avantdits, 
a faire vener record et proces devant eux en cejl prefent parlementy et a 
corriger les erreurs come ley et rcfon demandent^ The record is accord- 
ingly removed, and continued injlatu quo nunc iiW the next parliament. 
The record is entered at large* 

Ibid. 39. Al feigneur le roy et fon tres fage councel en prefent parle^ 
ment fupplie Roger cojin et heyre Simond de Burleyy que plefe a granter^ 
que un judgement rendns envers Simond en le parlement 11. R. 2. foit 
fevers et adnulle en cejl prefent parlement^ AJfentuz ejl et accordez par 
le rof et les feigneurs en cejl parlement y que le judgement envers Simond 
Bur ley foit revers et adnulle, — ^Nota la petition al roy et councel, le 

• The printed roll of parliament is not in the fame words of reverfal as are given 
here ; and the reftitution is filent as to profits of the lands, whilH out of poiTeflion of 
the two attainted perfons.— F. H. 

A a 2 reverfil 
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reverfal par roy et fiigneurs. But it was a fpecial reverfal, and not to 
extend to certain lands granted to the free chapel of Saint Stephen. — 
Fid. more of this matter rot. parL 5. H. 4. n^ 54. 

Ibii>. n. 40. Petition of error for the prior of Newport PagneL 
A fcire facias granted and now returnable continued i/t fatu quo to 
the next parliament. Et vide rot. pari. 4. //. 4. n. 26^ The error 
was brought upon the judgment of reverfal given 17. fcf 18. i2* 2^ 
in parliament. And now the errors affigned by the prbr principally 
were, that a fcire facias was granted in parliament before the record 
brought tliither. Sed nihil a£fum ulterius, 

6^H. 4. «. 61. * A notre foveraigne feigneur et a feigneurs en ceo^ 
prefent parlement the petition of Roger Deyncourt againft a judgment 
given againft him in a fcire facias in C. B. and affirmed in B. R^ 
upon a forged fine, q^il plefe a voire gracieus feigneurie et a votrt 
tres fage councell en ceji parlement ajfemble, to grant to the petitioner 
de fuer devant vous en cejl prefent parlement et aillours par audoritee 
d'icelle d'adnulkr the note of the fine, although // ne foit party on 
privy y and that the record foit envoy devant vous en parlement y et 
appelUz devant vous et voire dit confeil the demandant d^oyer et terminer 
les erreurs. f Responsio. Pur efchuir les perils et inconveniences, que 
purront advenir en ce cas, le roy par auEloriiee du parlement voet ajjigner 
certeins feigneurs ovefque les jujlices, d^ examiner la matire comprife en 
cejle petition : et fur ce aient mefmes les feigneurs et jujlices poiar, par 
auBoritee fuifdite^ de pwvoer de remede en ce caSj come mieult leur fern* 
blera par leur fages difcrecions. — Nota the petition read, and the 
record brought into parliament. — ^Nota this was a petition pro- 
moted by the commons as it feems J, and fo in nature of a bill. 

• Sec alfo «. 31. in the prmted rolls of parliament.— F. H. 
f The anfwer here given is from the printed roll of parliament ; the extradb in the 
manufcript being impcrfedUy and inaccurately given. — F. H. 

J See «. 63. of the printed roll of parliament of 6. H. 4.— -F. H. 

I. H. 5. 
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I. H. $. n. 19. Anojlre feigneur le roy et a Us nobles feigneurs en ce 
frefent parkment a petition of error by John Gunwardby upon a 
judgment in B. R. at the fuit of John Windfor in a reverfal of an 
affize. Plefe al roy et feigneurs a faire vener record devant eux en ce 
frefent parkment j et a garnir Johan IVindfor d'oyer le record le prockein 
parlement. Then ex pracepio dornint regis de ajfenfu dominorum in eodem 
parliamento ajjijlentiumy capitalis jujliciarius detulit in hoc parliamento 
recordum et procejfum pr^di£la ; quibus recordo et procejfu leSlis et audit is 
€t plenius intelle£lis in prafenti parliamento^ necnon erroribus per prue- 
diStum Johannem Gunwardby allegatisj concejfum ejly quod habeat fcire 
facias verfus Johannem fVindfor returnable in proximo parliamento, in 
quocunque loco teneri contigerit, ad audit urum recordum et error es praditloSy 
et ad faciendum et recipiendum ulterius quod curia parliaments adtunc 
in hdc parte conjideraverit. — Nota better order now fettled than for- 
merly, viz. the record brought into parliament and read, and errors 
afligned and read, before any fcire facias iffued. — ^Nota the fcire 
facias returnable proximo parliamento. — Nota lords houfe called curia 
parliamenti. — Nota rot. pari. 2. H. 5. part. 2. n. 11. a parliament 
held ultimo Aprilis 2. //. 5. Th^ fcire facias bears teft 18. Feb* 
!• /f. 5. returnable in parliamento apud Lincoln iam'^ ultimo Aprilis 
proximi futuri tenendo. So it was not taken out till the parliament 
fiunmoned, — ^Nota it agrees verbatim with the award* 

ILoT. pari 2. H. 5. part, i.f n. 12. The earl of Saliflbury peti- 
tions a noire feigneur le roy for error in a judgment given againft his 
father k i7. 4. whereby he was attaint of treafon after his death. 
It prays, que le record et proces del judgement foient fait s vener devant vous 
et ks peres de terre to examine errors. The record of the judgment 
and declaration is brought out of the chancery into the parlia- 
ment, and the record entered in hac verba. The earl affigns errors^ 
and among others that the judgment was given by lords temporal 

• It fhould be Leiceftriam.^—^l: . H. 

f lin the printed rolls of parliameot it is part. 1.— -F. H.. 

©nly 
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only de affenfu re^^rs, and without the aflcnt of the commons, queux 
de droit prvont peiicio/iers ou aJfeKiours de ceo tj^e fera ordein pur ky en 
parlement. Continued to the next parliament* The judgment ^' 
given rot. pari. 2. //. 4. n^ 30.— Nota the judgment affirmed, per 
dominos in prafenti parliamento de affenfu regis, quod judicium verfus 
Johannem Comitem Sarum affirmetur. Rot. pari. 2. H. 5. part. 2. 
»* 13* &f 14. And. rot. pari. 9. //"• 5. n. 19. a fpecial adl of rcftitution, 

5. H. 5. n. 19. Richard Caterman petitions a nojlre foveralgne roy 
et tres noUes fe'tgneurs en ce parlcmerit pur errcar fir jtigement in B. R. 
in trefpafs, que plefe roy et feigncurs a commander chcif jtijiiccy de faire 
licner devant eux le record et proces, et de faire garnir the plaintifis in 
the aftion par agard de mefme ceji parlement d'ejlre cl prochein parlement 
d'oyer les erreurs which Ihall be auigned. Slud quidem petitione in par- 
liamento ipfo publice kcldj de ajenfu ejufdem parliament i conjideratum ejlj 
quod Richardus habeat breve de fcire facias returnable the next parlia- 
ment, ad audiendum errores^ et ulierius recepturum quod per legem terra in 
curia parliamenti contigerit adjudicari in hdc parte. — Not a in par- 
liamento, DE assensu parliamenti, and curia parliamenti. 
Yet all in the hoiife of lords^ 

KoT. pari. 8. H. 6. n. 70. Jl roy el alfeigneurs fpiritualet temporal 
en ce parlement , the petition of the prior of Lanthony againft an erro- 
neous judgment given in the parliament of Ireland in reverfal of a 
judgment in the king's bench in Ireland, becaufe the juflices of the 
king's bench in England f n*ont poiar a juger et terminer ceo que fuifi 
fiiit en parlement d' Ireland. 

10. H. d. »^ 52. A noire feigneur le roy fttpplie Johane de Beauchafftp^ 
for error in a judgment againft her for the king in a fcire facias upon 
a recognizance. Blefe a vous a faire vener record et proces devant vous 

• That is, the judgment of attainder.— —F. H. 
t 1.-^.4- «• >S-35' 
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tn ce parkmentf et ilheques far ajfent des fiigneurs fpirltuall et temporall 
0t par au8orii/e de votre dit parUment corrtger et amendcr the error. 
Super quo praceptum eji capital! jujliciarioj quod recordum et procejfum 
in diStum parliamentum deferret, which is done accordingly and entered 
in hac verba. Sluibus leSlis et auditis (he prefently affigns her errors 
in writing. And pro eo quod curia parliamenti nondum advi/atur, ideo 
conjtderatum eJi, quod Jobana habeat diem ufque proximum parliamentum ^ 
qubdque recordum'^ etprocejfus cum omnibus ea tangent ibus in diSloparlia^ 
mento continue fint par at ay et interim fuperfedeatur executioni. — Not A 
no fcire facias, becaufe the king party only f. 

• I. R. 2. 87. 

t It is obfervable> that though lord Hale at the beginning of this Chapter expreffer 
an intention of extending his account of writs of error to the beginning of the reign of 
Henry the fevcnth ; yet here he ftops at the tenth of Henry the fixth. F. H. 
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CHAP. XXXL 

CONCERNING APPEALS ANB REVERSALS OF DECREES IN CHANCERY, 
AND THE JURISDICTION OF THE LORDS HOUSE IN RELATION 
THEREUNTO. 

I HAVE been the longer and the more particular in the difcuflion 
of the jurifdiftion of the lords houfe in writs of error or bills of 
error, partly becaufe the learning touching it is not fo common'y 
known or underftood ; and partly, becaufe it makes way to the 
better difcovcry of the lords jurifdidion in point of decrees in courts 
of equity, and their examination by way of appeal or petition of 
reverfal, which hath caufed fo great and warm contefts between the 
two houfes of parliament. 

Touching the jurifdidion of the court of chancery in caufes of 
equity, certainly it was not very ancient, as I have before fhewn *' ; 
wherein I have alfo (hewn the degrees and methods whereby it hath 
attained de fa5lo that ample jurifdidion in caufes of equity, that now 
it hath in effcd fwallowed up the courts of law, and indeed in a 
great mcafure altered and in effed abrogated the common law. 

But this court hath now fo long been in the poffeflion of this equit- 
able jurifdidion, and the eftates contrads and affurances of lands 
and perfons are fo much interefted in that jurifdidion, that it is not 
only a vain thing for any one perfon to contend againft it, but a 
fudden alteration therein may be of very ill confequence to the 
public. Neither is fuch alteration or abridgment of the power of 
the chancery to be attempted without authority of parliament ; and 
that alfo with great and deep deliberation, and with a convenient 
time given before fuch alteration made, that men may accordingly 

* See before. Chap. VI. F. H. 

order 
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order their contrafts fettlcments and dealings with a due profpcft to 
iuch alteration. 



But yet the late arrival of the court of chancery to this exercife 
of jurifdiftion muft needs have this efFeft, that we are not like to find in 
ancient records and monuments frequent precedents, that may direft 
our inquiry touching this matter of appeals. But the beft mealures 
we can take herein will be, — I. To examine the matter by reafon.— 
11. To examine it by the analogy, that it holds or may have witli 
writs of error and reformation of judgments in the courts of com- 
mon law by the lords in parliament. — III. To confider of what 
antiquity fuch reverfals are in the lords houfe of decrees in chan- 
cery, and how made.— IV. To confider fome things ' de hrio, what 
is fit to be doilfe, as well as de vero, what may be done, efpecially 
where there is difiiculty in the matter of fad. 

Prelimikary to this argument we are firft to confider tho(e 
methods for the redifying of erroneous decrees in courts of equity, 
which are not relative to parliament, and touching which there i* 
no colour of controverfy. And the methods are three. 

I • By a rehearing of the caufe by the chancellor himfelf, which he 
may do, and if he fee caufe may alter his decree. But this muft be 
before the decree be enrolled of record ; for when it is figned and 
enrolled by the ftile of that court it cannot be reheard. 

2. By bill of reviezv in the fame court. And this is after the/ 
decree figned and enrolled. But this is fomewhat a ftrait- laced re- 
medy. For they neither examine, nor read the proofs in the caufe, 
whether they warrant the decree ; neidier is this bill of review allowed,, 
unlefs the decree be performed, if it concern payment of money. 
But all the matters, that maintain fuch a bill of review, muft .be 
fome error appearing in the body of the decree or in the proceed- 

B b ings 
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ings of record, 6r feme jsiatter ex fofi faSto, which hath happened 
fmce the caufe or come newly to be difcovered, which, liad it been 
known and alledged and due proof thereof made upon the hearings 
would probably have fufpended or altered or annulled the decree. 

5. By appeal to the king, by petition, fetting forth the matter of 
the decree, the unwarrantablenefs of the decree by the proofs in the 
cafe, the untruth of the fuggeftions on the decree, and thereupon 
praying a rehearing of the caufe either before the king himfelf or 
fuch commiflioners as he (hall aflign by commilfion under the great 
feal to hear examine and determine the caufe. And thereupon the 
king ufually iffues his commifEon under the great feal to fome of hi$ 
privy council and to fome of the judges for this purpofe, before 
whom die caufe is to be heard de novo from the beginning, and to 
be affinned or reverfed as there is caufe. And fuch commiffions a^ 
thefe have fometimes ifllied ; and the reafon, why they have not 
iffued oftener, is in refpeft of the great charge and delay in fuch 
commiiTion, and the uncertainty of the fuccefs becaufe of the grea)C 
uncertainty and arbitrarinefs ufed in equitable proceedings. But that 
this is the regular and legal way of appealing from and reverfal of 
decrees in chancery, we have not only the judgment of the lords 
themfelves in the parliament of 21. Jac. in Mathew's cafe hereafter 
mentioned, but the refolution of all the judges, long before this 
queftion ftarted, HilL 13. Jam. RolTs Rep. 331. and Bulftr* in the 
cafe between Vawdry and Pannel^ and JMScb. 42. &f 43. Eliz. in the 
cafe of the countefs of Southampton againfl the earl of Worccfter 
certified by the judges under all their hands. 

And whether the peddon of appeal be madie to tfie king in fuch 
cafe in parliament or out of parliament^ fuch a conmiiifion may b^ 
thereupon iflued ; for it is the king's commiffion^ that gives .the 
nftrifdidion in this cafe* 

* f.R0. Rif. 331. 3. BiJfi. n6,<— -F. Et. 

AgaiKj 
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' A«AiH, ia parliament, if a parliamcntaiy petition of appeal be 
dcjivercd to the king and anfwered by him or by his diredlioa, the 
anfwer is of itfelf a commiifion according to the tenor of the endorfe- 
ment, and gives asfuU a power to thole to whom the hearing and 
determining of the complaint is referred, as if ic were a conimi Jion 
under the great feal ; and though this latter be more regr.lAr and 
formal, yet they arc both equally effeftiial. And therefore if the peti- 
tion be indorfed, foil cette matiert cyh et Urminec par Us fefgyieursfpiri^ 
iuall et temporally enparlementj or par Us ju^es, or by a feled number 
of lords and judges, or by the auditores querelaruwy it gives ti^cm a 
full commiflion for the determining thereof, as if it were by com- 
miffion under the great feal : for the petition and the king's anfwcr 
indorfed arc a record ; and by what before is ftiewed touching writs 
of error, a petition of error thus indorfed is as full a commiilion to the 
lords in parliament to examine and reverfe or affirm a judgment at 
law, as if it had been done by writ, for in thofe cafes the king's 
anfwer is an effeftual commiflion according to the tenor of it. 

And therefore if in parliament there be a: petition of appeal againft 
a decree in chancery, and the king indorfes the petition, j/&// manJe as 
fiignears fpirituall et t£mp07'aU^ or to a fcledt number thereof, a oyer et 
ierniiner ceft apptale^ there is no queftion to be made, as I conceive^ 
but thslt according to the tenor of endorfement there may be a pro- 
ceeding in parliament to hear and determine ex integro the juftice 
or injuftice of fuch decree ; for the king, that is the fountain of ju- 
rifdidtion, hath hereby delegated the fame by fuch his endorfement 
of the petition as effedually as if it were done by commiflion under 
the great feaL 

The true ftate therefore of this queftion is, whether the houfe of 
lords, by a kind of innate inherent jurifdidtion, have power, without 
any fuch commiflion or delegation from the king, to receive appeals 
againft decrees in chancery, and to hear and determine them upon 
a plenary hearing of the caufe ; or not* 

B b 2 And 
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And I (hall not intangle the queflion with this ; whether they may 
immediately before a bill of review in the court below proceed to* 
the hearing and determining of fuch appeals. For therein I think, 
this diflference will obtain. If the caufe of appeal be fuch a 
matter, as the party petitioning may have remedy by bill of review 
in the court below, then I think he ought not per faUum to come to 
the lords before fuch bill of review had and finally determined ; for 
it is a proceeding ftr faltumy and extraordinary remedies are not to- 
be ufed till the ordinary remedies fail ; as in the cafe of the biftiop of 
Norwich, rot. pari. 50. £. 3. /f. . where it was refolved, that a writ 
of error lies not in parliament upon a judgment given in the com- 
mpn pleas, till the fame is affirmed or reverfed in the king's bench*. 
And thus I have known it often refolved in the lords houfe in par- 
liament, where petitions of appeal againft decrees in chancery have 
been difmifled, if they contain only miatter of leview remediable 
below, and no bill of review either pur£acdor finally determined in. 
the chancepy. 

But the queftion in.controverfy istouchihg fuch appeals, as re- 
quire an entire rehearing of the caufe upon the proofs had therein r 
which cannot be done by bill of review, but muft be done in an*- 
other way.. This is. that, which is the true matter and date of the 
queftion.. 



CHAP- 
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THE REASONS AS WELL POR, AS AGAINST, THE JU^LISDICTION 
OP THE LORDS HOUSE AS SUCH IN CASES OP APPEALS PROM 
DECREES IN EOyiTT*. 

^T'HE rcafon affcrting this jurifdidion inherent and radical in the 
-^ lords houfe are as follow : 

1. It (bems a thing highly unreasonable, that the decree of a** 
ehancellor, who may err as well as another man, (hould be fo con-- 
elufive, that the fame (hould be unexaminable by any other court,, 
but be binding as^ the laws of the Medes and Perfians', or as an ad of 
parliament;. 

2. The court of parliament; as ffttihg^ in the lords houfe^ or the* 
lords fpiritual and temporal aflembled in parliament, are the highefl:: 
court of juftice in the realm : and here the judgments at law of the. 
greateft ordinary court of juftice, namely the king's bench, are ex* 
aminable and reverfible for error. And what reafon can there be^ 
that a decree in a court of equity (hould have., a. greater facredne(s> 
than a judgment at law ?- 

3. There are fcveral precedents in. the lords houfe of rever(als of: 
decrees in courts of equity and fentences in the court of (lar-cham*« 
bcr, upon « petitions immediately preferred to the houfe of lords, 
without any commiffion or indorfementof a^ petition by the king;, 
efpecially in the long parliament begun in 1640. And now muft. 
all thofe reverfals fah to the ground, upon fuppo(ition that the 
lords had no jurifdidion in the cafes ? Nay, there are fome inftances- 
of. fuch reverfals. in the parliament of 3* Car. 1. and poffibly upon; 
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further fearch there may be more precedents found much more 
ancient. 

On the other fide, there are reafons of great weight againft an 
original inherent jurifdiftion in the houfe of lords, without a fpecial 
commiffion .or detegacion of foeb authority from tli«^king, either by 
commiflion under the great feal, op by endorfement of' foeh petition 
or bill of reverfal firfl: made to the king. 

«i. Although that the Ejogliflx monarchy is not m all refpeft* 
abfolute and unlimited, but hath certain qualification of monarclii- 
cal power, efpecially in point of making laws and impofing taxes 
i.ip6n the people-; yet certainty, fince the denomination of govern- 
mcnt is ad plurimum^. tlie govei^mcnt is monarchical, and not 
ariftocratical or democratical; And hence it i», that rfl jurifdiftion 
jn tiiis reaim, whether ecclefiaftical or civile is derived fix>oa the 
crown ; and that the exercife thereof in the minifters or judges, to 
whom it is fo delegated by the crown, is in right of the crown and 
by virtue of! a delegation from it. And it were a tiling fcarce con- 
fiilent widi the monarchical government, that thofe fentences judg^ 
roients or decrees, which are pnonounced and given by the king's 
authority and commiffion^ (bould be examined by an: original jurif- 
didion lodged in the hoiife of lordd without efpecial authority 
given by the king by writ commiffion* or endorfement. This were 
to make the balis of the government ariftocratical ; fince the laib 
•divolution of appeals would be, from the king and the judgments 
given by his authority, unto the lords* 

2. I HAVE at large fhewed, in the ♦ Chapter, that the 

review or reverfal of judgments given in the king's courts l^ inter 
cdfus nfervjtosj and cannot be put in ure ^ne fpeciali mandato. And 
therefore judgments given in the loweft courts cannot be reformed 
without a writ of falfe judgment, and* judgments in the king's courts 

• Sec before, Cha^. XXIII. p. 15.3. F. H. 

are 
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are not to be examined in the londs houfe without a petition to the 
king and a bill figned or writ of error under the great feah And the 
fame reafon holds in decrees in chancery ; for (as by ufe and long 
ciiftom the fame has been praftifcd and fettled) thofe decrees are 
made by the chancellor by the king's authority, and in his right, 
and as the ordinary judge in caufcs of equity thereunto deputed by. 
the king, and therefore not to be examined or (haken without the 
king's confent. For it were an effort to fet a fuperintendency of the 
jurifdiftion o£ the lords houfe above the jurifdidtion of the crown in 
cafes of appeal : for it carries over the dernier refort in cafes of diis- 
nature fingly to the houfe of lords, 

3. Since there can be no jurifdidion in this kingdom, but what is- 
by charter, or by commiffion from the king, or by ufage or prefcrip- 
tion, which always implies a tacit derivation ; and fince there is no- 
ting of fuch jurifdiftion given exprefly to the lords, for the writ 
whereby they are fummoned is ad traSandum nobifcum fuper arduis ne- 
gotiisregni; it remains, that they, that will affert this jurifdiftion in. 
the lords houfe in cafes of appeals without any panicular commiflion^ 
or authority by bill figned, muft make it out by proofs of record of 
Unqueftionable authority and good antiquity ; which can never be- 
done ; but the contrary thereof will appear, when we come to an* 
fwer the reafons averting this jurifdiftion.* 

Now a& to the reafons of the afiixming aflenion. 

I. As to the firft, it is- certainly mod: jufl and reafdnable, that 
there (faould be. by law appointed fome^ means for examining and 
reforming errors in decrees* The law itfelf and the government 
were lame, and defedive without it. This therefore is not the 
queftion« But the queftion is^ whether the houfe of lords have a • 
radical and inherent power to do it without a fpecial commiffion 
firomi the king ; for of all bands it is agreed it maybe done by^l]^« 

ml 
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cial commiflion either under the great feal or by the king's endorfe- 
ment of a parliamentary petition to that purpofe, 

TL. And the fame anfwer is to the fecond reafon. Though the 
court of parliament of the lords houfe were the higheft ordinary 
court ; yet that doth n6t therefore enable them to rcverfe judgments 
or decrees without a fpecial commiflion by letters patent bill (igned or 
^rit of the king enabling them thereunto. The king's bench out 
of parliament is the higheft court of ordinary juftice ; y^t they cannot 
^everfe judgments in inferior couits without a writ of error under the 
great feal. 

But by the way, though the court of the lords houfe in parliament 
he higher than other courts, yet we muft not take it to be the fupreme 
court ; for fuch only is the fupreme court of parliament, confifting 
of the king as the head and the two houfes of parliament, confti- 
tuting all together a fovereign court *\ 

** The precedents* which make the third reafon fof the houfe of lords, axe the 
fubjcft of the next Chaj)ter. — ^ F- H. 
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CHAP. XXXIIL 

CQNCERNING THE PRECEDENTS OF THE EXERCISE OF JURISDIC- 
TION IN THE LORDS HOUSE, IN REVERSALS OF DECREES I» 
CHANCERY IN CAUSES 0¥ EQJ^ITY, 

T F the lords could give us good evidence of record, of their an- 
-■• cient and comnnu)n praftice of reverfal of decrees in chancery 
by an inherent original jurifdiftion refiding in that houfe without 
comtniiEon or delegation from the king, it would be of great 
moment for the afferting of their jurifdidlion in this particular. 

But upon a ftrid fearch and inquiry, we (hall find a great defe<St 
m the proof of the &6t». 

It is true, there hath been fince i. Car. 1. fome inftances, and 
fince 1 6, Car. 1. many more in the long parliament, of fuch rever- 
fals of decrees. And this praftice had its rife upon thefe three.*' 
occafions*, 

I.. The lord Venilam being chancellor made many decrees upon^ 
moft grofs bribery and corruption, for which he was deeply cenfured' 
in the parliament'of i8.,7j^. And this gave fuch a difcredit and brand: 
to. the decrees thus obtained,, that, they were eafily fet afide, and" 
made way in the parliament of 3. Car. for the like attempts againft. 
•decrees made, by other chancellors.. 

2;. Mr. Selden, being a man of great learning, was employed: 
by the lords in parliament 18, Jac. to colleftthe privileges of the 

* In the original it is two*. Bat what follows appaxtntly requixeix . that thru ihonld; 
be fobfUtated..-— F. H. 

Cc lords;. 
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lords ; which was done and prcfentcd to the lords^ and by them 
ordered to be bound up and preferved as a kind of {landing evi- 
dence of their jurifdiftion and privileges ; as appears by the Journal 
of that parliament, viz. 30. Novemb. 1621. and 15. Dec, 1621. 
which book is ftill referved among their archives and is printed. 
And this book gave the lords occafion of looking into the Placita 
Parliamenti tempore £. i . which they applied fingly to the houfe of 
lords; and thereupon began in die parliament following, viz. 21. 
Jnc. to enlarge their juriftKfliion, -not only to caufes of tippcds, but 
almoft to all kind 'of jurifdiftion in the firft iiiftancc : fo that there 
was little 'ivsnting, but that they irad gotten it to be a fetdcd couit 
by petition t6 themfelves m all caufes ks well civil as criminal. But 
ihis held not long. 

3. Again, when the long parliament came after intermiffion of 
parliaments, and the grievances of the fubje<5b by the reafon thereof 
were very many and importunate, fuch a throng of complainants preffed 
into parliament, efpecially into the lords houfe, as tranfported pro- 
ceedings in that houife beyond the known ancient and regular bounds 
thereof. Complaints of decrees fentences and judgments came in 
apaccj and were promifcuoudy heard. And indeed it would be too 
hard a tafk for any perfon to juftify all proceedings of that dme to 
be confonant to the ancient and regular proceedings of parlia« 
nieilt. 

These then were the reaforis that let the lords into this cxercire 

oF jurifdi<5ti6h of appeals, as fuppofed to be raaically inherent iii the 

• houfe; And I could never yet fee any precedent of greater antiquity 

than 3. Car. i. nay fcarce before i'6. Ca)\ i. of any fuch proceedihg 

in the lords houfe. 

fiuT 1 fhall now Ihew, what was tlie firft atteiiipt of fettirig up 
this jurifdidion in the lords houfe, and what fuccefs it had. 

Be- 
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B^FORS the. p^fli^n^tc^ of 18* 7^7^. wherein the lf>cd chancellor 
Bacoq w^s.cenfui^ed for cprrnptiQn, diQ courfe for reyerfal of decrees 
w^, — either by. petitipn to th^ king, and thereupon, a commiijkm, 
iffued to examine the decrc;e ajtd proceedings, whereof there aie 
foni?, p^ccedei^;— ror elfeto. f?^ it; aftde by ad; of. parliament ; and 
fuch was the proceeding, of 26. M?/i 21. Jac. for. reverfii^ a decrea 
for the fek-makers, and fome others about thax. tipie. 

Bjfx, cy,en.i^tilefc latter parliaments in king J^es'stiine;, the 
reverial of decrees by the. inherent power of the Iprds lioufe was either, 
not knownj, or fo new that it was fcarcej ady.entur€d;uppj3i by. the; 
lordsr 

iNi the parliapient of 1&. Jaf. viz. Journal . of . 3* Dec, 162 1, fir 
John Bqurchie/r petitioned the Iprdsagainft a decree* by. the then lord 
keeper in nature of an appeal^ becaufehis^wim^es were iiot. read; 
and prayed the lards, that they would rehear thci caufe uppA thei. 
proofs. The lords, referred the. bufinefs. to a committee to examine 
and report what had beeiulQ^ei in like cafesu — i oth December the loxda 
referees report, th^t they could find but^ one, of that nature agaiiift 
Michael de.Pok lord chancellor^ and that upon bribery and corrupt 
tipn. The li^ds thereupon examined parties, whether the^ proofs., 
w^re refiiied to be read in fir John Bourchier's cafe ; and finding up* 
o^ exapiintatioii, that all material proofs that were defined .by fir Joha> 
w^re read, tbey<cayfed fir John Bourchier f<»P thejcandal put upon. 
th#.k^ep££to aik.his pardoa; but would never proceed to rehear < 
thp ,caufe.upon the merits theceoi^ as defired by the petidoru . 

In th«. parliament of 21. Jac. the cafe of Mathews, as it is re- 
ported by the Journal of the lords houfe, is very fignal, and expreily. 
againft this, radical^ inherent jurifdidtion. in^thfi^lojds ^<j^e. 
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8. May 1624. William Mathew preferred a petition to the lords 
in parliament againft a decree made in chancery for hia brother 
George Mathew in difcharge of a debt of 5260L — After feveral 
hearings by die lords, committees for petitions, the lords committees 
28. May 1624* report their opinion to thehoufe ; which was in effe6t 
to reverie the decree, and to charge the lands of George Mathew 
with the debt, and that the execution hereof be referred to the 
chancery. The fame 28. Mail in the afternoon George Mathew 
prefers his petition to the lords, fetting forth, that the decree had 
been long fince fubmitted to ; that to hear a caufe after a fubmiffion, 
nt) corruption appearing, would be a dangerous precedent ; and that 
it had not been the courfe of this houfe to reverfe decrees by peti- 
tion, but by bill legally exhibited, efpecially no corruption appear- 
ing *• He prays, that he may have the liberty of 2l fubpana, and 
that he may not be concluded, nor a decree fubmitted imto over- 
tlirown, nor his inheritance taken from him by this honourable houfe 
only upon a petition. Thereupon four lords were appointed to fet 
down an order in this caufe, viz. the earl of Montgomery, the bifhop 
of Lincoln, lord Say, and lord Denny. — 29. Maii 1624. thefe 
lords icpoEt their order, viz. that the caufe depending between 
William and George Mathew be reviewed in chancery by the lord 
keeper, aflifted by fuch of the lords in parliament as Ihall be nomi- 
nated by the houfe and by any two of the judges whom the lord 
k^l^er ftiall name ; for which end the lord keeper is to be an humble 
fvutor tQ his majefty from the houfe, for a commiffion unto himfelf 
and the lords that (hall be named by the houfe, forthe faid review and 
final determination of the caufe, as to them (hall appear juft and 
reafonable ; and that the lords defire may be done with all conve- 
nient Ipeed. The which order being read, the houfe approved 
thereof. And thefe. lords were named by the houfe to be joined in 

• The petition alfo ftated, that the decree was mide in the life of the petitioner 
George Mathew's father, and that George Matbenv him/elf was ncutr forty to the fuitt 
and'tfaAt tbtrt was not anj/uit dcpcnding.^''''^'t . H. 

com' 
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commiffion with the lord keeper, viz. the lord chamberlain, the 
earl of Montgomery, the earl of Bridgewater, the lords bifliops of 
Durham and Rochefter, the lords Denny and Haughton : and the 
houfe ordered the caufe to be heard and determined the beginning of 
next term.— And note this parliament continued by feveral adjourn- 
ments from 29. Mali to 2. NovembrlSy and thence till 16. Fe-^ 
bruarii. 

Now here was the true and regular way of reviewing a decree ; 
namely, by commiffion. And this done, not upon a fudden, but 
after feveral hearings and a report from the lords committees of pe- 
titions for vacating the decree. Yet after all this the lords them- 
felves put it into a commiffionary way ; which is an inftance of 
greater weight againft the inherent jurifdiftion of the lords, than a 
cart-load of precedents fince that time in afErming of their jurifdidion. 
And fo much the rather, becaufe this method of reverfing of decrees 
in chancery holds an analogy with the reverfal of judgments in 
parliament, wherein the king's commiffion, either by writ of error, 
or by indorfement or anfwer of a petition of error, or both, always 
precedes the lords proceeding to reverfe judgments for error ; and 
holds analogy with the ftatute of 14. E. 3. touching delays in judg- 
ment, wherein there is direfted, that a commiffion iflue under the 
great feal to the lords and judges appointed for that purpofe ; and 
agrees with the conftant law of this kingdom, that lodges the original 
of jurifdidion primitively in the crown, whence it is derived by 
charter commiffion or writ to the courts of juftice. 

Indeed afterwards, in the parliament of i. Car. the lords, finding 
tliat no commiffion iffiied, blamed the lord keeper Williams for not 
cffedwal profecuting that order. The lord keeper excufed it ; be- 
caufe the king abfolutely refufed to iffiie any commiffion but by his 
oWn mandate. Yet to give a countenance to their jurifdidion, 23. 
Martii he is brought to a public acknowledgment in the lords houfe, 
that thofe orders were juft, and to a(k pardon from the houfe. 

Where 
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Where yet by the way^ obferve, that every affirmation imppfed bqf 
the lords is an affirmation, that the reverfal of decrees oueht to be by 
commimon under the great feal ; for tha; was. the ofd^of 21, Jac^ 

So that upon the w^ole ma,ttcr, if the queftion bc^ii^.^fr?.or dtjurf^ 
there is no fuch radical inherent jurifdidiqn in the hoyfe of lords, 
without a fpecial authority derived to them, either by the king^s 
commiffion, or by indorfement of ^ petition of review or reverfal, 
to examine errors in decrees in the chancery. 

And thus far touching the qyeftioQ veri or juris (£, the lords jurif? 
didUon in this cafe« 
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CHAP. XXXIV. 

TOUCHING THE (XJTESTION DE BONO; AND WHAT EXPEDIENTS 
MAY BE THOUGHT OF, FOR ACCOMMODATION OF THIS DIF- 
FERENCE, WITH A DUE SAVING OF THE KINg's RIGHT, THE 
INTEREST OF THE PEOPLE, AND THE HONOUR OF THE 
PARLiAMENT. 

IT hath been (a!d, that the method of reverikl of decrees in chan- 
cery by the hoiife of lords, upon the account of their own inherent 
radical jurifdiftion and as juftices of the laft refort, is moft fafe and 
cibnvenient for the peo'ple. For what if the king will grant no fuch 
commiffion to examine an erroneous decree, (hall the fubjed be 
without remedy ? — Again, we know, the king by his commiffion 
may name whom he pleafe, that may be perfons unindifferent, Nay> 
if it fliould be placed in the judges ; yet the judges are all made by 
the king's commiflioh, and may be fiich as may be at the king's 
pleafure removed, and are under greater danger of being overbiafTed. 
Whereas the lords arc judices nati, fixed, perpetual : and though 
their honours be derived from the crown ; yet being once fo derived 
dre h'ereditiry in their blood, and fo they are the lels capable to be 
overborne or overpowered by other influences* 

To this I fay, that,— i. This kind of reafoning feems as flr6ngly 
tb conclude, that all jurifdiftion fhould be exercifed by the iofds* 
Whereai we know, that by the fettled laws of this kingdom all 
the judges of Weftminfter-hall; juftices of gaol delivery cyer &f ier* 
miner and peace, commiffioners of fewcrs, &Ck are all conftitiited by 
the king ; and fo have always been ; and yet the adminifb-ation of 
juftice in kll dges performed by perfons thus cdnimiflionated* And 
to fay the truth, it is of greatcfl concerhinent to the crown,, that fuch 

com- 
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commiffioncrs and juftices ftiould be appointed as are both learned 
and juft ; for otherwife the damage will be of greateft moment to the 
crown. And befides, as his own intereft and the interefts of his fub- 
jeds oblige him to be highly careful in fubftituting fuch judges and 
commiflioners as may beft perform that employment ; fo he is under 
the folemn obligation of his coronation oath to be highly careful in 
this bufinefs, that jiiftice be duly adminiflered. Otherwife the befl 
Ibength of government will be loft or ftiaken. — ^But z. Who confti- 
tutes new lords, who conftitutes the lords fpiritual ? Yet thefe have 
their voice in the reverfal or affirmation of judgments. And yet the 
fame objedtion may be made againft their fufFrage in this cafe.— 
Again, 3. The fame kind of reafoning would give the lords an inhe- 
rent radical jurifdiftion, without writ bill (igned or commiffion, to 
reverfe judgments at law ; which yet are not examinable by them 
without the king's writ, or at leaft a petition to the king indorfed or 
anfwered to bring the record into parliament. 

But on the other fide, if we look upon inconveniences, we fhall 
find it highly inconvenient, that there fhould be fuch a radical 
jurifdiftion in the houfe of lords, efpecially in relation to decrees in 
equity.. 

I. It is true, the lords are of a noble extraftion and education ;. 
ihey may be experienced in politics, in military affairs. Yet no one 
will fay, that eo Homine that they are lords they are all competent, 
judges of cafes of law or equity.. How many young lords are there^ 
that are not thirty years old ? How many are unacquainted, 
utterly widi the proceedings or rules of law or equity ? Yet one of. 
thefe may have the odd cafting voice, which fhall overturn judg-. 
ments or decrees made with greateft. deliberation of moft learned, 
chancellors or judges. 

fl,. Again, as to matters of equity, they are governed in a great 
meafure by circumftances, and are not under fuch exad rules, as 

the 
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the common law courts or caufesare. And therefore, without a very 
great advertence and attention, the tme equity of a caufe is not fo 
eafily difcemed : and therefore it is, that there daily happens great 
diverfity of opinions among learned men, when they come to particu- 
lar cafes of .equity. What kind of uncertainty fhall we then find, 
when an hundred or more unexperienced men Ihall be judges of 
caufes of equity ? The antient rule is a certain tmth. Better a niif- 
chief in a particular cafe,, than a common inconvenience. It were 
far better, there . were no relief at all in caufes of equity, than to 
have every caufe under the various fentiments of a hundred judges.. 

3. Again, we daily obfcrve, that in particular jcafes, when they 
come before a multitude of judges, efpecially that are great pien and 
therefore not eafily controulable, perfons concerned in fuits meet 
with fome, that are, their kindred friends favourers landlords 
tenants or relations. And it is grown a falhion in the lords houfe, 
for lords to patronize petitions : a courfe, that, if it were ufed 

. by the judges of Weflminfter-hall, would be looked upon, even by 
the parlianxent itfelf, as undecent, and carrying a probable imputation 
or temptation at leaft to partiality. Such addreffes as thefe are unde- 
cent and unfafe, and indeed intolerable to be found among judges, 

. who muft not know perfons in judgment, nor be fweetened by fuch 
kind of applications. Yet I. leave it to any obferying perfon to 
confider, whether he think it poffible, of at leaft probable, .that thefe 
applications can be avoided to fo many and fo great perfons and of 
fuch extenfive relationfhip. ^ 

These and many more inconveniences attend this judicature at. 
large in die lords houfe.. 



And now therefore to bring this bufinefs and this book to a con- 
clufion, I (hall adventure to propoimd fomething, that may prevent 
and remedy thefe and the like inconveniences.; and that may pre- 
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fprve the juft rights of the crown^ the fafetjr and fecurit^ of the 
{uhjeSt, and the honour and dignity of parliament. Which is this. 

I. That the appointment of tryers of petitions^ which i$ always 
done by the king the firft day of a fisffiony may nqt bf a piece only 
of name and formality^ as it is npw ufed ; but that a fekft number 
of the moft judicious lords f^ri^al and temporal^ ^4 ^^ not in 
too exceffive a number, together with ttie judges, be appeiiited| 
and thefe (o bt c^mmifionftted imder the great feal fcr th^ purpofe, 
to whom as eecafien requires pedtions for ipenteifals oi dejssaes m^ 
be referred. And the like commiffion for examining of judgments 
in writs of error. Only the judges of that cmm, ^c^^^ichthe 
record is removed, to be omitted in that commiffion ; and only to 
be prefent if occafion require to hear the reafons g£ their judgments, 
as in error out of the exchequer chamber before the treafurer and 
chancellor. 

a That, accocding to the antieat couife, ail petitioni c^f reser(als 
o^ decpees in chapceiy prefoixed in padiament be dinafted to ^kt 
king or the king and his cauncil, and deliver^ tQ the KKieivers of 
petitions ; and the king and his caui^cil to l^ a^tend^ by the i^- 
ceivers of petitions, and endocf^^niepts to be thereupon made accord- 
ing as tl^e qUe fiuU r^uire. Soit cettc pesition bayU a ^rs iU pui* 
$ions fdc. a oyer et Urnmet foknc d^soit U icaifoui &l eux, ou AJami 
6 &c. Jftux^ quorum €^. And becaufe it may noc be determiaed 
in thatfeffion, then a fpecial commiffion tQ the »yers, whereof fome 
cf the quorum to examine and dctemiine the errors in the decree ; 
and fb in writs of error. 

Thw courfe, 

X. Brsssruss die klng^s eight a$ {^c foufiitaiii of juriftbAion : and 
^ the deci;ees ^ pafied \^ the king's authority, fo by (he^.iame 
4Ut|iQaty xhey acpavoided^ if tkece be caAife ; and not by a.)kiad of 

primitive 
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primitive (uperintendant iniierent jurifdiftion in the lords houfe ; 
which fome may poffibly think favours too niuch of in drifldci^cy, 
^ving an appeal froi^ the kkig to the l<^ds by an inherent right of a 
dernier refort^ which feemi not agreeable to the conftifcution of the 
Engliih government* 

1. Tai» method is moft fuitable to the m^hod that the parliament 
^h dlalk^d 6\lt ih es^e^ of a like nature^ as any man that atten- 
^Vtfly t*i^idii die ftatuti^ 6i 14. Etiz. ^ap. $. for refotmadon of delays 
k j^gmdhtt ttxay eafily <jbfel>v^. 

3. This m^od fvfits >vith the ahtieiit form of rdvetfal of j\idg- 
inents iri th6 l6rds houfe ; which^ as bath been at lairge flie>^^ Was 
indently by a feled number of lord^ th^rSuhto ap^inted by the 
king, and no biU or writ of error in parliatnent Without a previouh 
I^&tki()!i to the king and ^ bill figned for its allow^meb. 

4. This prevents the many mifchi^s ahd incoiiVeniences^ that 
happen upon promifcuous determining of fuch caufes^ by the fuper- 
humerary v6t& pofibly <5i one pefibn^ and he pofilbly riot fo conlpe**- 
ttht a judge in fiich cd(^s« 

5. This preferves a hjuidfome decorutri and dignity iii die lordi 
liauft, wherein fome of their metnbersare always in commiffien updn. 
diis dcc^dxu 

6. This is the means to have (lability ahd firmnefs in proceedings* 
Men's decrees (hall not be broken, nor reverfed, without juft caufe 
and due examination by perfons experienced ahd learned in matters 
of this nature ; for the judges here are not> only to be affiftantr to 
advife, but coniHiiffioners to aflentor difaflent> as they are by the 
ftatute of 14. E. 3. cap. $.- 

Dda 7* This 
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7. This is a proceeding regular, confonant to law and the true 
intereft of juftice; and fuch as even the lords themfelvesy in die 
parlistment of 2. Jacobt^ owned as the fafe and regular method of 
proceeding for reverfal of decrees in equity. ... 

8, This is a great means, as on the one hand, to keep the chan- 
cellor or keeper and judges under a juft care that their decrees and 
judgments be well grounded ; for there is a due. and regular method 
of appeal : fo on the other hand is a good fecurity provided for. fuch 
as have now run it may be a long and expenfive fuit for the obtaining 
of a decree or judgment (and poffibly all the fubftance of himfelf 
and his fahiily of fome purchafer for valuable confideration are laid 
upon it) that it (hall not be lightly or loofely thrown off by perfons 
unacquainted with proceedings of this nature, and yea and poffibly. 
by the vote of fuch as never heard the caufe (if proxies be allowed, 
which I know not whether they are or not) or poffibly by the vote 

. of ojie that never obferved or heard one half of the caufe, or if he 
lieard it yet never heard a caufe before. 

This method of proceeding, as well in writs of error upon judg- 
ments as in appeals from decrees, would render the proceedings of 
the lords much more regular and orderly, much more agreeable to 
jht laws, of the kingdom and tlie king's juft right, much more fafe 
for the people and confonant to the true and antient ftile and order 
of parliament, with left expence. And bulineffi^s of this nature 
would receive their determination before the commiffioners, though 
the parliament, (hould be prorogued adjourned or diffolved, without 
forcing the complainant to begin all anew. 



For a conclufibn of this -difcourfe, I muft need^ take notice of 
fome exti-avagant affertions, that have been ufed by fome in their 
afferting the lords jurifdiftion. 

They 
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They tell us, it is the fupremc court ; a court, from which no 
appeal lies ; that it hath a primitive inherent jurifdiftion ; that it is 
the place or jurifdiftion unto which is the laft appeal, th& dernier 
refort : — ^which expreffions, as they are very untrue, fo they are very 
unwarily ufed by them ; and I dare fay, they either do not under- 
ftand, or do not confider the confequence of diem. 

The regiment pf England is monarchical, and the king is the 
fupreme head thereof. This is tlie chief article of the oath of 
fupremacy. 

But It IS true, that in fome points of fupreme government this 
monarchical regiment is qualified. The king cannot make laws, 
nor impofe taxes, without the advice or affent of both his houfes of 
parliament. But when laws are fo made, yet they are the king's 
laws, though not to be altered or abrogated without the like confent 
by which they are made. 

And the fupreme court of this kingdom is neither the houfe of 
lords alone, nor the houfe of commons alone ; no, nor both houfes 
without the king.— The high court of parliament, confiding of the 
king and both houfes, is the fupreme and only fupreme court of this 
kingdom, from which there is no appeal. Wherever the dernier 
refort is, there muft needs be the fovereignty; and fo this word is 
conftantly ufed and joined with it. 

When in 36. £. 3. king £. 3. gave the principality of Aquitain 
to the Black Prince, they forgot to infert or well cxprefs the fove- 
reignty that the king intended to referve to iiimfelf, xk^Jus fummi 
mperii. Thereupon there was a declaration made (which you may 
read Seld. Titles of Honors page ^61 *) by the king, que le direSl 
feigniory^ toute la fouverainty^ et le refort , foient et demurrent a toujours 

• In the cdidon of 1631, it is in page 487.— F. H. 
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#ftd«l it H #^rt Huyejlee. And in 'purfuance thereof the king mddc 
his del^aces there or his judges de fwviraignty et in rtfort^ that 
\il^xA all caufes upon appi^al from the prince's jiarifdiftion. 

The grfeat ufiirpation of the pope upon the kihg's authority was, 
that he referved and pradifed the dernier refdrt and iippeal to Innifeif : 
which by the ftatutes of 24. H. 8. c. 12. 6f 28. H. 8. c. 10. was 
refurhed to the croWh^ and the 1^ divolution of appeals to the king, 
ahd declared by that fbrtner'^ ftaftufe that the king within this king^ 
dom is the feat of jurifdi6lion as well eccleiiaftical as civil, and that 
the dernier refort was to be to him and not to any foreign power. 

Aj^d now let any man confider the nllhnei^ of the &^itinenticM€d 
afiertion, diat the dfernier refort in all cdfes is radiedlljr ill the houft 
of lords ; which certainly is One of the greateft points bf foyereignty 
that can be ^d is coiilcident with it. 

Again, if this fliould be, that the fupreme jurifdiftion without 
appeal, the derhier refort, were to thi h<>«fe 8f l(^s, then is the 
legiflative power virtually and cbnfequentially thtre ahb ; c* at Icaft 
that power bdged in the king and both lidtifts Wtire iMgnificant* 
For what if the lord& will give judgment ag^nfl an a/ft of parlia^. 
ment, or declare it null and void ? If they have the derni^ refcnrt^ 
this declaration or judgment iriuft be oblenred and 6beyed ted fub^ 
mitted unto irremediably ; for no appeil lies from their judgment^ 
if they be the fupreme court. And if it be faid, this (hall not be 
prefumed they will do : I fay, if this pofition #ere trtie, they may if 
they will ; and the laws of this kingdom have better provided few: tfii 
prefervation both of the king's rights and the people's, than to put 
them and all the laws of the kingdom ihto the power of the lords^ 
though otherwife their juftice (hould be unqueftionable. 

* The word/9nn/r not in the original ; but added to aike die paflageniore 0^^ 
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TpE truth is, it is utterly inconfiftcnt with tlie very frame of a 
government, that the fupreme power of making of laws fhould be 
ill the Ipng with the advice of both bis houfes of paiiiament, anji 
judgment fhould be in one of the houfes withoqt the king and the 
Qcfaer. A fupreme power of making laws fliould he tlius in the 
king, and monarchical ; and the fupreme 4^cifive power or jurif- 
diiftion and dernier refort (hopld be radically in the lords, and 
(6 arifixKratic^. Therefore it is not only defaSo true in our govern- 
ment, but it is moft nepe^5vry, th^f the fupreme decifive power or 
jurifcliiaion and the d^rwprrpfort jnuft b|e where the legil|atiye power 
.is. And it is imppfiifc^e it |)iQul^ be ot^epvife, unlefs we wholly 
diffolvethe legiflative power of the whole body of the parlianaenf, 
king lords and commons, and put it into the houfe of lords ; 
yj^o, by theif fupren^e depi^Vp power without appeal, and as the 
dfr^er refoft origyially radicated in them, may at their pleafurc 
rei)4cr t^ bgi^tivp power idle v§in and infignificant. 

AlJD \^ thisj ^hic^^ h4» bpen faid, any man with half an eye m^ 
iee the g^«^^ inconvenience qf lodging ^y jwdjcatoiy at b\\ in tfee 
-houfe of lord* fwglya ejccept touching their privileges ; ^4 upqn 
what great reafon this jurifdidion came to be difufed by thejr fiqbije 
anceftors, whofe fenfe of the common good of the king and king- 
dom, yea and of their own pofterity, did at laft relinquiOi the 
cxercife of jurifdidion fingly for fome hundreds of years.— And it 
is this. 

The high court of parliament confifting of the king and both 
the houfes of parliament are certainly the only fupreme court of this 
kingdom, to whom the divolution of the laft appeal or dernier 
refort doth belong. And the lords are a conftituent part of this 
fupreme court ; without which as no law can be made, fo no final 
unappealable judgment can be given. Though it cannot finally 
and without appeal be given by them, fo it cannot be given without 
them. If therefore the lords fhould have a power of jurifdidion^ an 
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an appeal muft neceflarily be to the whole parliament, king lords and 
commons. And yet the lords, without whom fuch judgments catr- 
not be repealed, ftiould, if they fhould have or exercifc fuch a judi- 
cial jurifdidion, be prejudicated neceflarily by their own judgment, 
and an anticipation of that determination, which (as parts of the 
true fupreme power) they muft now reverfe. And fo the true intereft 
of the fubjeft to have his laft appeal, his dernier refort, to the true 
fupreme court, the high court of parliament confifting of king lords 
and commons, is loft, or muft neceflarily be fruitlefs ; becaufe the 
lords, who as part of the parliament muft have voice in that appeal, 
are already prejudicated by their own judgment and anticipated 
by it. 

And all this inconvenience would be remedied, if, according to- 
the antient CQurfe in writs of error, and according to the method 
propounded as well in writs of error as appeals from decrees, a 
certain feleft number of the lords with the judges were commiffionatcd 
by the king to examine hear and determine errors in judgments an'* 
decrees. For th^^t would not engage the whole houfe; but they 
would be free to give their judgment upon appeals to the whole 
parliament. 
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